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for the District of Columbia 


No. 8624 


EDWARD PAGE GASTON, Appellant 

v. 

UNITED STATES, Appellee 


BRIEF FOR APPELLANT. 

This appeal involves a review of a judgment entered in 
the Municipal Court of Appeals for the District of Colum¬ 
bia affirming the conviction of Edward Page Gaston in the 
Municipal Court for the District of Columbia, Criminal 
Division, and is prosecuted pursuant to the provisions of 
Title 11, Section 773, Supplement 2, Code of Law for the 
District of Columbia, 1940 edition. 

Statement of the Case. 

Edward Page Gaston was charged by Information in the 
Municipal Court for the District of Columbia of illegally 
wearing the duly prescribed uniform of a Captain in the 
United States Army (Appellant’s App. v l). The case was 
tried before a Jury, and the defendant found guilty as 
charged. A motion for new trial and for judgment non ob¬ 
stante was duly filed, argued, overruled and sentence im¬ 
posed. 
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The conviction was appealed to the Municipal Court of 
Appeals for the District of Columbia (Appellant’s App. 3) 
and which Court by its opinion bearing date of October 26, 
1943 affirmed the conviction below (Appellant’s App. 17). 
A Petition for Allowance of Appeal to this Honorable Court 
was filed (Appellant’s App. 27) and said right of Appeal 
granted (Appellant’s App. 28). 

It is an admitted fact that Appellant has worn the uni¬ 
form of a Captain in the New York National Guard on cer¬ 
tain occasions during past years, also on the date charged 
in the Information and on a prior occasion while at the can¬ 
teen conducted by the National Press Club, Washington, 
D. C. (Appellant’s App. 13) and which canteen is main¬ 
tained for the entertainment of service men. Appellant 
never contended he was an officer of the “United States 
Army” and at all times denied that he ever represented 
himself to be a Captain in the United States Army or ever 
held such rank in the United States Army (Appellant’s 
App. 13). It also appears to be a conceded fact that the 
uniform was not worn with thought of misrepresentation 
or for any personal gain or benefit (Appellant’s App. 26) 
and that Captain Gaston at all times maintained his right 
to wear the uniform of a Captain in the New York National 
Guard on occasions of military ceremony, social functions 
and informal gatherings of a military nature (Appellant’s 
App. 13) and there is no contention that the gathering at the 
National Press Club canteen on November 14, 1942 did not 
come within that categorv. 

Appellant enlisted as private in the New York State 
Guard and on July 30, 1918 was commissioned a Second 
Lieutenant in the 71st Infantry which was a part of the 1st 
Brigade, and which Brigade was later designated the 87th; 
that on November 25,1918 he was commissioned a Captain, 


and placed on the reserve list with that rank December 30, 
1918 (Appellant’s App. 8). The 1st Brigade was federally 
recognized June 27, 1922 as the 87th Brigade, and at which 
time Captain Gaston was abroad. Some years later upon 
his return to the United States he was advised of his hon¬ 
orable discharge, and later received a Certificate of Serv¬ 
ice and honorable discharge bearing date of October 11, 
1926, signed by C. P. Lenart, Lt. Colonel A. G. D. N. Y. N. G. 
Director Personnel Bureau (Appellant’s App. 11). Some 
years later Captain Gaston became a member of the “Re¬ 
serve Officer’s Association,” and was for a period of ap¬ 
proximately three years actively engaged in the affairs of 
that organization. Appellant later joined the “United 
States Infantry Association” and was at the time of trial 
and still is a member of that Association in good standing. 

Assignments of Error. 

1. The trial Court erred in denying appellant’s motion 
for a directed verdict at the end of the Government’s case 
and at the conclusion of the entire case. 

2. The trial Court erred in denying appellant the fol¬ 
lowing instruction in its entirety: 

“The Jury is instructed that the charge against this 
defendant is the alleged violation of Section 1393, Title 
ID of the United States Code, and he is charged with 
wearing without right the uniform of a Captain in the 
United States Army, and the Government is burdened 
with the obligation of proving that fact, and so, you are 
further instructed that if you find from the evidence that the 
uniform which the defendant was wearing was the uniform of 
the National Guard of New York, and that it contained a dis¬ 
tinctive mark or insignia as prescribed by the Secretary of. 
War as identification of such National Guard Uniform, then 
it is your duty to find that the defendant was not wearing the 
uniform of an officer of the United States Army, and your 
verdict should be one of not guilty”. (Emphasis denotes that 
portion denied.) 
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3. The trial Court erred in denying appellant’s motion 
for a new trial and for judgment non obstante. 

Misconceptions of the Municipal Court of Appeals. 

1. The Court by its opinion found that no variance ex¬ 
isted between the allegations in the information and the 
proof offered in support thereof. 

2. The Court inferentially held that the information 
sufficiently notified the defendant of the cause and nature 
of the charge against him. 

3. The Court held that the uniform of a Captain of the 
New York National Guard was in fact the “duly prescribed 
uniform of a Captain in the United States Army.” 

4. The Court held that the Information was not limited 
to the one charge that defendant “wore the duly prescribed 
uniform of a captain in the United States Army” but in ad¬ 
dition further charges, that there were “two” U. S. insig¬ 
nias on coat lapels and captain’s bars on shoulders. 

Summary of Argument. 

The argument to follow, can for the sake of convenience 
best be summarized under four principal headings. 

1. There was a definite variance between the allegations 
contained in the information and the proof offered in sup¬ 
port thereof. 

2. Appellant was not properly informed by the infor¬ 
mation of the exact nature of the charge against him, and of 
just what he would be required to meet, and in such clear 
and unmistakable language that sufficiently informed him 
to properly prepare his defense. 

3. The Information contained only one charge against 
appellant, and that was the alleged unlawful wearing of the 
duly prescribed uniform of a Captain in the United States 
Army. 

4. The Government failed to sustain the burden of proof 
and prove beyond a reasonable doubt that the defendant 
was in fact wearing the “duly prescribed uniform of a Cap¬ 
tain in the United States Army.” 


I 
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ARGUMENT. 

1. There was a definite variance between the allegations 
contained in the “Information” and the proof offered in 
support thereof. 

It is an elementary and well settled rule of law, that evi¬ 
dence in every criminal case must correspond with the allegations 
contained in an indictment or information which are essential and 
material to charge the olfense. In the instant case, the record 
stands uncontradicted that a fatal variance did exist and it was 
a material one. 

Captain Gaston was specifically charged with not being an 
officer or enlisted man in the United States Army, did wear the 
duly prescribed uniform of a Captain in the United States Army; 
and two “U. S.” insignias on coat lapels, Captain’s bars on should¬ 
ers against the peace and Government of the United States of 
America * * * (Appellant’s App. 1). Prior to the prepara¬ 
tion of the information charging the defendant, the Govern¬ 
ment had definite knowledge of the uniform Captain Gaston 
was wearing, for it was in the possession of the Federal 
Bureau of Investigation (Appellant’s App. 6), and also 
of his contention as to the right to wear the uniform of the 
New York National Guard, yet the appellant was not charged 
with wearing the duly prescribed uniform of a Captain in the New 
York National Guard, a component of the Army of the United 
States; with two “U. S.” insignias with “N. Y.” super imposed 
thereon on coat lapels and Captain’s bars on shoulders. 

If such had been the charge, it would have definitely noti¬ 
fied the defendant of exactly what he was charged with and 
what had to be met, but such was not the case. 

The entire proof offered by the Government in support of 
the information was based on the records of the National 
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Guard Bureau, War Department, and which accord¬ 
ing to Government witnesses, failed to contain the 
appellant’s name as a member of the New York National 
Guard. The information failed to mention the New York 
National Guard or any other National Guard, and 
there was not one scintilla of evidence offered by the 
prosecution to support the fact that the uniform worn 
by Captain Gaston and offered in evidence by the 
Government, (Appellant’s App. 6) was in fact the duly pre¬ 
scribed uniform of a Captain in the United States Army, but in the 
alternative, it was definitely established by the Government wit¬ 
ness, Col. John R. Hann, that the uniform in question was the 
same as that w’orn by a Captain in the New York National Guard, 
and that the insignia “U. S.” with the letters “N. Y.” contained! 
thereon was the correct designation for the New York National^ 
Guard. (Appellant’s App. 9.) 

The “information*’ not only specifically charged the de¬ 
fendant with wearing a particular uniform, but it went further 
in describing two “U. S.” insignias on the coat lapels. This 
very uniform offered in evidence did contain on the coat 
lapels, two insignias, “U. S.’’ but with the letters “N. Y.” 
superimposed thereon which were described as the insignias 
of the New York National Guard. The agent of the Federal 
Bureau of Investigation upon cross examination admitted 
having previously examined the uniform and had not no¬ 
ticed the letters “N. Y.” superimposed on the “U. S.” 
(Appellant’s App. 6). And it goes without argument that 
the Government charged this offense with certainty and pre¬ 
cision, not only by the specific allegation, but also included 
descriptive averments to support the charge, and the burden 
then became the lot of the prosecution to not only prove the 
charge in main, but also each descriptive averment, and 
beyond a reasonable doubt, and which we respectfully submit was 
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not done. In the case of Egan v. United States, 52 App. D. C. 
384, this Court held: 

“* * * The Government is by law burdened with the 
obligation of proving the case set out in the indictment, 
in every material part, beyond a reasonable doubt; and 
before the jury can lawfully return a verdict of guilty 
they must find that every element essential to establish¬ 
ing guilt, has been so proven. * * *” 

In the case of Kutler v. II. S., 79 F. 2nd 440 the Appellate 
Court in reversing the judgment below stated, page 442, 
par. (3-5): 

“A false description of a person, where such de¬ 
scription is essential constitutes a fatal variance. 

Where there is an allegation which describes, defines, quali¬ 
fies, or limits a matter material to be charged, it is taken as a 
descriptive averment, and the general rule is it must be proved 
as laid even though particularity of description was unneces¬ 
sary. 

In the case at bar, the word ‘receiver’ describes John 
M. Hill and such description was essential. It was ac¬ 
cordingly necessary for the Government to prove it, 
but the evidence showed that the description was false 
and the variance was fatal. It follows that the judg¬ 
ment must be reversed.” 

In American Jurisprudence, Volume 27, Page 722, Par. 
176, a variance is described as follows: 

“In the law of criminal pleading a variance is a dis¬ 
agreement between the allegations in the indictment 
or information, and the proof of some matter which is 
legally essential to the charge.” 

Wharton’s on Criminal Evidence, Volume 1, paragraph 
101 in referring to a description of a person states: 

“A false description of a person, where such descrip¬ 
tion is essential constitutes a fatal variance. Thus, 
where a woman (the wife of an alleged bigamous party) 
was averred to be a ‘widow’ where the proof showed 
she was a single woman, the indictment could not be 
sustained.” 


8 


In the case of Trice v. The State, reported 116 Ga. 602, 
the plaintiff in error, Joe Trice, was convicted in the Court 
below of the offense of larceny. The accusation under 
which he was brought to trial charged: 

“He did with force and arms unlawfully enter the 
dwelling-house of J. T. Gray, and after so entering, did 
wrongfully and fraudulently take and carry away a cer¬ 
tain pistol, in said house stored, of the value of ten dol¬ 
lars, the personal property of T. X. Borom, with intent 
then and there to steal said pistol.” 

The person in whom ownership of the property alleged 
to have been stolen was laid, testified, pp. 602-603: 

“I lost a pistol, worth twelve or fifteen dollars. It was 
taken from my room in the Gray House, in the City of 
Griffin.” 

J. T. Gray who was alleged to be the owner of the dwell¬ 
ing-house wherein the larceny was committed testified, p. 
603: 

“The house where the pistol was taken is a hotel known 
as the Grav House, and is run bv Mrs. Barham. I rent 
the house to her and board with her. I pay her board 
and have no control over the house, Mrs. Barham con¬ 
trols the house.” 

The Appellate Court in its opinion, reversing the lower 
Court, p. 604 stated: 

“As regards the present case, we are of the opinion 
that the State did not prove the charge as laid, the evidence 
disclosing that Gray had rented the hotel to Mrs. Bar¬ 
ham and exercised no control over it, and that the pis¬ 
tol which was stolen was taken from a room therein, not 
occupied by him, but by another who, while a witness 
on the stand, several times referred to it as his. In 
fact, it does not affirmatively appear that Gray occu¬ 
pied any room in the building. That he was not the 
resident owner in the sense charged in the accusation 
we hold without difficulty or hesitation.” 
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In the case of State v. Levi Lashus reported in 67 Maine 
564, the allegation in the indictment charged that the re¬ 
spondent, 

‘‘kept and maintained a common nuisance, to wit: A 
certain building occupied by him as a store and shop 
on the Plains, so called, in Waterville.” 

The evidence showed that there is a settlement in Water- 
ville, known as the “Plains” where the respondent’s resi¬ 
dence was, but at least a third of a mile distant from his 
place of business, which was on Silver Street in the village 
of Waterville. The Appellate Court in sustaining the ex¬ 
ceptions on Page 565 stated: 

“The respondent may have been guilty of maintaining 
a common nuisance at both, or either, or neither of these 
places. The Government, having designated the place of the 
nuisance, must be restricted in its evidence to that locality. 
To allow the Government to substitute another place 
for that alleged in the indictment would be to change 
the issue and try the respondent on a charge other than 
that found by the Grand Jury. An acquittal or con¬ 
viction, moreover, upon this indictment would be no 
bar to a second indictment charging the respondent 
with maintaining a nuisance on Silver Street.” 

In the present case, an acquittal or a conviction on the in¬ 
formation in which Captain Gaston was charged would not 
be a bar to a further prosecution charging him with wearing 
without right the “duly prescribed uniform of a Captain of the 
New York National Guard, a component of the Army of the United 
States”. 

In the case of State v. Langley, reported in 34 N. H. 529, 
the Court in its opinion, page 530 stated: 

“When an indictment contains an allegation which is 
descriptive of some matter material to be charged, 
the allegation can never be rejected as surplusage, but must 
be proved as laid. If in describing any person or thing 
necessary to be set forth in 'the indictment, it is done 
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with circumstances or more minuteness and particularity than 
is required, those circumstances all became material, and 
must be proved as laid, otherwise the person or thing 
shown by the proof will not appear to be identical with 
that alleged.” 

Whether or not the allegation in the information “that 
contained on defendant’s lapels were two ‘U. S.’ Insignias” 
was a statement of more particularity than was required, the 
fact that the allegation was made a matter of description, 
required the Government to strict proof thereof. 

In the case of Commonwealth v. Charles T. Dejardin, re¬ 
ported in 126 Mass. 46, the indictment charged that the 
defendant: 

“unlawfully and scandalously did print and publish 
certain obscene pictures, figures, and descriptions, to- 
wit, pictures, figures and descriptions of naked girls, 
manifestly tending to the corruption of the morals of 
vouth.” 

w 

The Court below admitted evidence that the defendant 
took photographic pictures of two young girls naked down 
to their waist; and instructed the jury, that, if they found 
such pictures to be obscene and indecent, and to have been 
delivered to the girls, they should convict the defendant. 

The Appellate Court in its opinion, reversing the lower 
Court, page 47, stated: 

“This was erroneous. The allegation that the de¬ 
fendant printed and published pictures and figures of 
naked girls is not met by the proof that he printed and 
published pictures and figures of girls, for the greater 
part clothed. The Government, having described the pic¬ 
tures, is bound by the description, and the defendant could 
not be convicted upon proof that he printed and published 
pictures substantially different from the description though 
the jury might find such pictures to be obscene.” 

Can it be said that the Government in charging Captain 
Gaston with wearing the duly prescribed uniform of a Cap- 
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tain in the United States Army, and describing the same as 
having two “U. S.” Insignias on coat lapels and Captain’s 
bars on shoulders has sustained the burden of proof by 
showing that the uniform he wore was in fact that of a Cap¬ 
tain in the Xew York National Guard, and the insignias on 
coat lapels were “U. S.” with letters “N. Y.” superimposed 
thereon. There is no question but that the Government in de¬ 
scribing the uniform was bound by that description and that the 
variance in proof was fatal. 

The strict requirement of proof conforming with the al¬ 
legations in an information is exemplified in the cases of, 
District of Columbia v. Belt and District of Columbia v. Libbey re¬ 
ported in 9 App. D. C. 321. The two cases were heard together 
on appeal, the questions of law involved being the same. 
Both defendants were charged by “Information” in Po¬ 
lice Court for the District of Columbia, of the unlawful 
occupation by them for their private purposes of a certain 
public property specified in the Information as being “the 
parking on certain streets and avenues in the City of Wash¬ 
ington, in violation of a certain alleged ordinance of the 
former corporation of said city, claimed to be yet in force 
as a legal enactment, and this Court in affirming the lower 
Court which had directed a verdict for the defendant said: 

“Under the conceded facts in this case, it is very clear 
that the appellees are unlawfully occupying a portion 
of the public property of the United States, and they 
may be dispossessed by proper proceedings for that 
purpose. But whether they are guilty of a violation 
of a municipal ordinance, as they are charged is a dif¬ 
ferent question • • *. 

“The reasonable strictness required in criminal 
prosecutions—and the present is a criminal prose¬ 
cution, although only for a misdemeanor— that the 
allegations and the proofs should conform to each other,, 
would scarcely support an information for the alleged un¬ 
lawful occupation of a park or parking, when the fact is that 
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there is no park, but only a vacant space liable some day at 
the will of the municipality to be converted into a park. What¬ 
ever, therefore, may have been the offense of the appellees, the 
trial Court was justified, under the facts disclosed in the rec¬ 
ord, in directing a verdict of acquittal on the charge of tres¬ 
pass on a park or parking.” 

It is respectfully argued that the aforementioned case 
presents an excellent analogy, and magnifies the strictness 
of proof required in all criminal cases, and the failure of 
the proof to conform with the allegations contained in an 
information is fatal. 

The direct question of the “variance” was either over¬ 
looked or misconceived by the Municipal Court of Appeals 
in its opinion, unless it can be inferred that the following 
statement was a reference to that particular issue raised by 
the appellant (Appellant's App. 24). 

“We are unable to accept defendant’s theory that be¬ 
cause the uniform he wore was that of the New York 
National Guard, in that to the complete uniform of a 
captain of the United States Army the letters ‘N. Y.’ 
were superimposed on the insignia he cannot be charg¬ 
ed with wearing the ‘duly prescribed uniform of the 

United States Armv’ ” * * *. 

* 

It is urged that the question of pleading directed to the unques¬ 
tionable variance that existed has not been answered and stands 
uncontradicted. 

2. Appellant was not properly informed by the infor¬ 
mation of the exact nature of the charge against him, and 
of just what he would be required to meet, in such clear 
and unmistakable language that sufficiently informed him 
to properly prepare his defense. 

The record clearly indicates that Captain Gaston at all 
times, including the date of the alleged offense, considered 
himself within his lawful right in wearing the uniform of a 
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Captain in the New York National Guard under certain cir¬ 
cumstances and conditions (Appellant’s App- 6 and 13). 
Section 1393, Title 10, U. S. (’ode contains the tollowing ex¬ 
ception : 

“Provided, That the foregoing provision shall not be 
construed so to prevent officers or enlisted men of the 
National Guard from wearing in pursuance of law and 
regulations, the uniform lawfully prescribed to be worn 
by such officers or enlisted men of the National Guard.” 

After excepting under stated conditions members of cer¬ 
tain organizations, and instructors and members of cadet 
corps of public high schools and universities, the statute 
further provides: 

“That the uniforms worn by officers or enlisted men 
of the National Guard, or by members of the military 
societies or the instructors and members of the cadet 
corps referred to in the preceding proviso shall include 
some distinctive mark or insignia to be prescribed by 
the Secretary of War or the Secretary of Navy to dis¬ 
tinguish such uniforms from the Uniform of the 
United States Army, Navy, Marine Corps and Coast Guard 
• • * >> 

Regulation of the War Department AR 600-40 dated Au¬ 
gust 14, 1942 paragraph 20, Sect, (b) (1) reads as follows: 

“Reserve officers not members of the regular army, 
not on active duty and within the limits of the United 
States or its possessions, may wear the uniform on oc¬ 
casions of military ceremony, at social functions and 
informal gatherings of a military character # * 

It is a conceded fact that Captain Gaston never applied 
for federal recognition as an officer in the New York Na¬ 
tional Guard, nor did he ever claim that such steps had 
been taken (Appellant’s App. 14). 

He did however maintain at all times that it was his un¬ 
derstanding that Federal recognition of the 1st Brigade 
New York State Guard as the 87th Brigade automaticallv 
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qualified him as an officer with the rank of Captain in the 
New York National Guard, and being abroad at the time of 
the federalization of his unit, he was never advised other¬ 
wise. Some years later upon the appellant’s return to the 
United States he was notified of his honorable discharge, 
and which certificate was offered in evidence, Appellant’s 
Exhibit (3), and which reads as follows: 

“Private Company E, 71st Infantry, May 16, 1918; 
Commissioned 2nd Lt. 1st Brigade (Aide) July 30, 
1918; Captain Nov. 25, 1918; placed on State reserve 
list, Dec. 30, 1918; honorablv discharged therefrom 
Oct. 11,1926. 

For the Adjutant General 
C. P. Lenart 

Lt. Colonel A.G.D. N.Y.N.G. 

Director Personnel Bureau.” 

From the certificate alone, it is respectfully submitted 
that Captain Gaston had reason to believe he was being 
discharged from the New York National Guard and not 
the State Guard, even though it contains the words “State 
reserve list”. The New York State Guard was federally 
recognized on June 27, 1922, and it then became the New 
York National Guard, and whether or not the State Guard 
became non existent is questionable, but when the appellant 
not being familiar with the required and necessary steps 
for an officer to become federally recognized, was presented 
with the above discharge signed by C. P. Lenart, Lt. Colonel 
A. G. D. New York National Guard, and not the New York State 
Guard, was it not a reasonable inference for Captain Gaston to< 
assume that he was being honorably discharged from the New 
York National Guard? 

A few years later, Captain Gaston joined the “Reserve Of¬ 
ficers Association of the United States,” and actively participat¬ 
ed in the affairs of that organization for a number of years. 
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For a period of approximately five years, he received many 
notices by mail from the War Department, Organized Reserves 
and all of which were addressed to him as Capt. Edward Page 
Gaston, Inf-Res (Appellant’s App. 12) and. most of which 
were offered in evidence as Defendant’s Exhibits 9 to 11 
and 13 to 18 inclusive. 

On defendant’s Exhibit (9) dated May 23, 1935 there is 
contained a list of officers’ names, and in which group the 
defendant’s name appears on the reverse side line 33 under 
a heading, Name, Grade, Section and Organization and is set 
forth as Gaston, E. P. Capt. Infantry, New York National Guard. 

Certain of these notices referred to the wearing of the 
uniform and we refer to Defendant’s Exhibit (13) dated Feb. 
8, 1938, under the heading of Reserve Officers Association of 
The United States, Manhattan Chapter, New York City, and 
in which attention is called to the next to last paragraph: 

“Your President hopes that every member will be 
present with his wife and other members of his family 
to meet Admiral and Mrs. Clark H. Woodward and 
Rear-Admiral and Mrs. John K. Robison (Uniform pre¬ 
ferred)” 

Defendant’s Exhibit (16) under heading “Washington Units 
Organized Reserves,” and particularly paragraph 3, a refer¬ 
ence to the uniform is made as follows: 

Uniform—Preferred but NOT REQUIRED 

Defendant’s Exhibit (17) bearing date of January 21,1938 
from Headquarters, Washington Units, Organized Reserves, Army 
of the United States, Room 3602-18 Munitions Building, Washing¬ 
ton, D. C. under the heading “Requirement” reads as fol¬ 
lows: 

“All officers of the Washington Reserve Area will as¬ 
semble (preferably in uniform) at R J Portland St.— 
Nichols Ave. (Congress Heights at 1:30 P. M. 29 Janu¬ 
ary, 1938.” 
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Captain Gaston subsequently joined the “United States 
Infantry Association” and was at the time of trial, and still 
is an active member in good standing. In support of his 
membership in that organization and to show the necessary 
requirements for admission, he offered in evidence Article 
4, Section 2 of the Constitution of the United States Infan¬ 
try Association (Defendant’s Exhibit 6) and which reads as 
follows: 

“The following persons shall be eligible to be active 
members. Commissioned Officers of the infantry arm, 
active or retired, of all components of the Army of the 
United States; general officers, active or retired, of the 
Army of the United States; commissioned officers of 
other Arms and the Services and Bureaus of the Army 
of the United States who were ever commissioned in 
the Infantry Arm.” 

In addition to all the foregoing evidence to support Cap¬ 
tain Gaston’s belief that he was within his rights in wearing 
the uniform of a Captain in the New York National Guard 
on certain occasions, we refer to the record (Appellant’s 
App. 12-13). The witness testified that during the year 
of 1937 and while in New York City he was interviewed by 
an agent from the Federal Bureau of Investigation, and whose 
name he believed to have been Walcombe. At that time he 
was questioned about the wearing of the uniform on a pre¬ 
vious occasion, and as result produced all credentials and 
presented them to the agent, and after careful examination 
of all credentials produced, the Defendant testified that 
this agent from the Federal Bureau of Investigation in sub¬ 
stance stated “If I were you I would carefully preserve these 
credentials, evidently there is some mistake” and from that date 
on the defendant testified that he continued to wear his uni¬ 
form with the New York National Guard insignia, on certain 
occasions that came within the exceptions as provided for in 
the United States Code. 
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In view of the appellant’s status in the New York State 
Guard, the federalization of that unit, the honorable discharge 
signed by an officer of the New York National Guard, his member¬ 
ship in the Reserve Officers Association of the United States, the 
notices received from the War Department, Organized Reserves, 
the prior investigation by the Federal Bureau of Investigation and 
his membership in the United States Infantry Association, can 
it be reasonably inferred that the language of the “Infor¬ 
mation” was such that put him on notice that his status in 
the New York National Guard would be the issue in this 
case? We think not. 

It is the constitutional right of the accused under the 
organic law of the nation and of the several states “to be 
informed of the nature and cause of the accusation against 
him.” He is entitled to and has a substantive right to be in¬ 
formed by the information in simple and understandable 
language of the crime he is charged with and the acts con¬ 
stituting the crime, and in sufficient detail to prepare his de¬ 
fense. That constitutional right is based upon the pre¬ 
sumption of innocence and it requires such definiteness and 
certainty in the charge of the information as would enable 
a presumptively innocent man to prepare for trial. Is it 
reasonable to say that charging the appellant without right 
of wearing the “duly prescribed uniform of a Captain in 
the United States Army” would in any manner or form dis¬ 
close to the accused, that in support of said charge, the 
Government’s sole proof would be, that the records of the Na¬ 
tional Guard Bureau, Washington, D. C. failed to include appel¬ 
lant’s name in the list of officers? We again reiterate, that the in¬ 
formation completely failed to put Captain Gaston on notice that 
his National Guard status was in dispute. We submit that he had 
every reason to believe on the basis of his past record that he was 
in good standing as a Captain (retired) in the New York National 
Guard and that he would not be required to meet such evidence} 
as was offered by the Government. 
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Not only did the information fail to properly advise and 
inform the appellant of the nature of the violation, but it 
failed to charge scienter, and by the very opinion of the 
Municipal Court of Appeals, Captain Gaston was unaware 
that an alleged offense was being committed in wearing of 
the uniform, (Appellant’s App. 26), the Court stated: 

“Nothing in the record, other than may be implied 
from wearing the uniform, indicates that the defendant 
intended to impersonate or represent himself as an Of¬ 
ficer in the Army. He is seventy-four years of age. 
His presence at the ‘canteen’ was not for personal gain 
but to invite service men to a ‘canteen’ conducted by 
a local church.” 

Black’s Law Dictionary, 2nd Edition, defines “Scienter” 
Page 1059: 

“Scienter. Lat. Knowingly. The term is used in 
pleading to signify an allegation (or the part of the 
declaration or indictment which contains it) setting 
out the defendant’s previous knowledge of the cause 
which led to the injury complained of, or rather his pre¬ 
vious knowledge of a state of facts which it was his 
duty to guard against, and his omission to do which has 
led to the injury complained of. The insertion of sucli 
an allegation is called ‘laying the action (or indict¬ 
ment) with scienter.’ And the term is frequently used 
to signify the defendant’s guilty knowledge.” 

In the case of Moens vs. U. S., 50 App. D. C. 15, 18, the 
Court of Appeals in holding the indictment fatally defective 
for failure to allege scienter stated as follows: 

“Where knowledge is a part of a statutory description 
of a crime, it must be alleged, but it by no means follows 
that, where the statute is silent as to knowledge, that scienter 
need not be averred.” 

Nowhere is there alleged in the information a charge or 
an inference, that in wearing the uniform of a Captain of 
the New York National Guard, that Edward Page Gaston 
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was knowingly violating any part of Section 1393, Title 10, 
United States Code. 

It is therefore respectfully argued that regardless of 
regulations, procedure or requirements necessary to become 
an Officer in the National Guard, the very wording of the infor¬ 
mation eliminates the question of whether or not the appellant did 
or did not have the right to wear the uniform of a Captain in the 
New York National Guard, and was not an issue in this case. The 

summation of all the facts adds up, that Captain Gaston 
was not, correctly, adequately and properly advised of the exact 
charge against him. 

The record clearlv indicates that the Government witness 
Col. John R. Hann who was in charge of the National Guard 
Records, War Department, Washington, D. C. was more or 
less in a state of confusion, and we refer to a portion of his 
testimony (Appellant’s App. 10) when he was asked by 
counsel for the Government on direct examination: 

“Whether an officer of the National Guard Unit to which Mr. 
Gaston originally belonged would be entitled to wear the in¬ 
signia (meaning ‘U. S.’ with ‘N. Y.’ superimposed) unless he 
was federally recognized as such an officer, and his reply was 
that he did not know. In reply to several questions he ad¬ 
mitted that he did not wish to be involved in the ‘uniform 
business.* ” 

The witness was asked in substance on cross examination: 

“Whether or not in his opinion, did the defendant have the 
right to wear the uniform that had been shown, and which he 
identified as a New York National Guard Uniform, on occa¬ 
sions of ceremony, and he replied in substance that he did not 
know he was going to be called on to answer such a question, 
but did not want the record to show that he did not know, and 
after much deliberation, the witness later stated in answer to 
the question on cross examination as to whether Captain Gas¬ 
ton was authorized to wear the particular uniform in question 
on November 14, 1942, that “HE MAY—HE COULD HAVE 
BEEN AUTHORIZED TO—WAIT A MINUTE. NO.’* 

(Appellant’s App, 10.) 
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It is therefore contended, that if CoL John R. Hann, a 
Government witness, to whom all the National Guard rec¬ 
ords and regulations were available could not give a direct 
and responsive answer to questions propounded by counsel 
both for the Government and defendant, can it be reasonably 
said, that Captain Gaston, not having been previously informed of 
just what he had to meet, prove or disprove, was sufficiently ad¬ 
vised by the allegations of the Information, so that he could have 
properly prepared his defense. We think not, and notwith¬ 
standing the fact that the foregoing contention was ar¬ 
gued before the Municipal Court of Appeals, its opinion is 
silent on that point. 

3. The Information contained only one charge against 
Appellant, and that was the alleged unlawful wearing of the 
“duly prescribed uniform of a Captain of the United States Army.” 

The Municipal Court of Appeals in its opinion (Appel¬ 
lant’s App. 24) stated: 

‘‘The information is not limited to the charge that the 
defendant wore ‘the duly prescribed uniform of a 
captain in the United States Army’ but in addition 
‘and two “U. S.” insignias on coat lapels, captain’s 
bars on shoulders’ * # *. 

‘‘We have held that where an information charges sev¬ 
eral acts, each of which constitutes a violation of a stat¬ 
ute, proof of any one violation is sufficient to sustain 
a conviction.” 

It is conceded that Section 1393, Title 10, United States 
Code makes it unlawful “for any person not an officer or 
enlisted man of the United States Army, Navy, or Marine 
Corps to wear the duly prescribed uniform of the United 
States Army, Navy or Marine Corps, or any distinctive part 
of such uniform or a uniform any part of which is similar 
to a distinctive part of the duly prescribed uniform of the 
United States Army, Navy or Marine Corps * * 
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The information however does not charge the appellant with 
wearing a distinctive or similar part of a uniform of a Captain 

in the United States Army, but charges him with actually 
wearing the duly prescribed uniform of a Captain of the United 
States Army, and the further allegations referring to the “U. S.”. 
insignias and Captain’s bars are only descriptive of the uniform 
and do not constitute additional violations. Can it be said that 
a uniform would be that of a Captain in the United States Army 
if it did not contain Captain’s bars on shoulders, and “U. S.” in¬ 
signias on coat lapels? We think not. 

Are we to assume from the opinion of the Court below 
that if the Government failed to prove the allegation that 
appellant was wearing the uniform as charged in the infor¬ 
mation, that the burden of proof was still maintained by 
evidence, or self admission, that the appellant wore Cap¬ 
tain’s bars on his shoulders. The information contained 
only one charge, and the additional description of a Cap¬ 
tain’s uniform was unnecessary to support the charge, but 
the fact that the Government in the information elected to 
describe the uniform in more minuteness, detail and particu¬ 
larity than was required, then the description became material 
and a duty to prove each and every descriptive averment includ¬ 
ing the two “U. S.” insignias alleged to be on the coat lapels, 
when in fact the evidence showed the insignias to be “U. S.” 
with the letters “N. Y.” superimposed thereon, the correct 
insignia of the New York National Guard. (Appellant’s App. 
9.) 

4. The Government failed to sustain the burden of proof 
and prove beyond a reasonable doubt, that the defendant in 
fact was wearing the ‘‘Duly prescribed uniform of a Cap¬ 
tain of the United States Army.” 

Col. John R. Hann, a Government witness, upon being 
shown the uniform worn by Captain Gaston stated (Ap¬ 
pellant’s App. 9): 
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“that the uniform was the same as that worn by a Captain in 
the New York National Guard, and that the insignia ‘U. S.’ 
with the letters ‘N. Y.’ contained thereon was the correct des¬ 
ignation of the New York National Guard.” 

The Court below in its opinion correctly defines the 
“Army of the United States” (Appellant’s App. 19) as con¬ 
sisting of the Regular Army, the National Guard of the 
United States, the National Guard while in the service of 
the United States, the Officers’ Reserve Corps, the Organ¬ 
ized Reserves, and the Enlisted Reserve Corps,” but the 
fact is overlooked that the information did not charge the 
appellant With wearing the duly prescribed uniform of a 
Captain in the Army of the United States, and under the proof 
offered such should have been the charge, but did charge him 

with wearing the uniform of a Captain in the United States 
Army, and it is a conceded fact that the National Guard is not 
a component of the United States Army. 

Section 3, Title 10, United States Code defines the reg¬ 
ular Army: 

“The Regular Army is the permanent military estab¬ 
lishment, which is maintained both in peace and war 
according to law.” 

Section 4, Title 10, United Code outlines the composition 
of the Regular Army: 

“The Regular Army of the United States shall consist 
of the Infantry, the Cavalarv, the Field Artillery, the 
Coast Artillery Corps, which shall be designated as the 
combatant arms or the line of the Army * * 

It goes on to describe further components of the United 
States Army but does not include the National Guard. It is 
therefore urged that it was the duty of the prosecution un¬ 
der the information to prove the uniform as charged, name- 
ly, the duly prescribed uniform of the United States Army, 

and again we submit the question of whether or not the 


23 


appellant’s name was contained on the roll of the National 
Guard is immaterial to the charge. In proving the uniform 
worn by Captain Gaston was that of the New York National 
Guard, the Government failed to sustain the burden of 
proof, in that it failed to prove the charge as alleged. 

Conclusion. 

The premises considered, it is urged that the Trial Court 
erred in not directing a verdict for the defendant, and that 
on the law and the evidence the Municipal Court of Appeals 
erred in affirming the conviction, and that therefore the 
judgment should be reversed. 

(All emphasis supplied.) 

Respectfully submitted, 

P. BATEMAN ENNIS, 

844 Shoreham Building, 
Washington, D. C., 

Attorney for Appellant. 
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APPENDIX. 

Case No. 8624. 

Information. 

IX THE 

MUNICIPAL COURT 
for the District of Columbia. 
Criminal Division 


District of Columbia, ss.: April Term A. D. 1943 

Edward M. Curran, Esquire, Attorney of the United 
States in and for the District of Columbia, who, for the said 
United States prosecutes in this behalf, by John B. Dia¬ 
mond, Esquire, one of his assistants, comes here into Court, 
at the District aforesaid, on the fourteenth day of April, 
in this said Term, and for the said United States, gives the 
Court here to understand and be informed, on the oath of 
one Sharpe D. Karper that one Edward Page Gaston late 
of the District aforesaid, on or about, to wit: 14th day of 
November in the year of our Lord, one thousand nine hun¬ 
dred and fortv-two with force and arms, at the District 
aforesaid, and within the jurisdiction of this Court, not be¬ 
ing an officer or enlisted man of the United States Army, 
did wear the duly prescribed uniform of a Captain in the 
United States Army; and two “U. S.” insignias on coat 
lapels, Captain’s bars on shoulders against the form of the 
statute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in man¬ 
ner and form as aforesaid, prays the consideration of the 
Court here in the premises, and that due proceedings may 



be bad against the said Edward Page Gaston in this behalf 
to make him answer to the said United States touching and 
concerning the premises aforesaid. 

EDWARD M. CURRAN, 

Attorney of the United States in and for 
the District of Columbia. 

By (signed) John B. Diamond, 

Ilis said assistant. 

Personally appeared Sharpe D. Karper before me this 
fourteenth day of April, A. D. 1943 and being duly sworn 
according to law, doth declare and say that the facts as set 
forth in the foregoing information are true. 

(signed) JOHN B. DIAMOND, 

Assistant Attorney of the United States 
in amd for the District of Columbia. 
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Notice of Appeal. 


IX THE 

MUNICIPAL COURT 
for the District of Columbia. 

Criminal Division 
Criminal Division No. 427-881. 


Name and address of appel¬ 
lant 

Name and address of appel¬ 
lant’s Attorney 

Offense 

Date of Conviction 

Brief Description of convic¬ 
tion 

Where confined, if not on 
bail 


Edward Page Gaston 
1617 Rhode Island Ave N. W. 
Washington, D. C. 6. 

P. Bateman Ennis 
844 Shoreham Building 
Washington, D. C. 

Wearing illegally the uni¬ 
form of a Captain in the 
United States Army 

May 5, 1943 

The defendant Edward Page 
Gaston was found guilty as 
charged by a Jury in the Mu¬ 
nicipal Court Criminal Divi¬ 
sion. 

The defendant is at liberty 
on a Bond of $500.00. 


The above named appellant hereby appeals to the Mu¬ 
nicipal Court of Appeals for the District of Columbia from 
the verdict above mentioned. 

(Signed) P. BATEMAN ENNIS, 

844 Shoreham Building, 
Washington, D. C. 

Attorney for Defendant. 
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14 Statement of Proceedings and Evidence. 

Edward Page Gaston, defendant in the above entitled 
cause was arrested on the 13th day of January, 1943 by 
special agents of the Federal Bureau of Investigation, the 
charge being that the defendant on the 14th day of No¬ 
vember, 1942 had worn illegally and without right, the uni¬ 
form of a Captain in the United States Army. He appeared be¬ 
fore the Honorable Needham C. Turnage on four occasions 
and was finally held for action by the Grand Jury, case No. 
27538; that bond was originally set at $2500.00, subsequent¬ 
ly lowered to $1000.00 and later reduced by the Court to 
$500.00. Notwithstanding the foregoing facts, the defend¬ 
ant on April 14th, 1943 was charged by Information in the 
Municipal Court For The District Of Columbia, Criminal 
Division in substance as follows: 

“On the oath of one Sharpe D. Carper that one Ed¬ 
ward Page Gaston, late of the District aforesaid on or 
about, to wit; the fourteenth day of November in the 
Year of our Lord nineteen hundred and forty-two with 
force and arms, at the District aforesaid, and within 
the jurisdiction of this Court ‘not being an officer or en¬ 
listed man of the United States Army, did wear the duly pre¬ 
scribed uniform of a Captain in the United States Army; and 
two “U. S.” insignias on coat lapels. Captain’s bars on should¬ 
ers’ against the form of the statute in such case made 
and provided, and against the peace and Government 
of the United States of America.’’ (Emphasis supplied.) 

On, to wit, April 14, 1943, the defendant appeared for ar¬ 
raignment before the Honorable George D. Neilson, 

15 Associate Justice of the Municipal Court and entered 
a plea of not guilty and demanded a jury trial, and 

the case was accordingly set for trial on the 28th day of 
April, 1943. 

On the said date as aforesaid, the case came on to be 
heard, the jury was impanelled and the assistant United 
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States Attorney in opening’ statement in substance said, 
that after reading the information he would prove the con¬ 
tents beyond a reasonable doubt. 

In support of the Government’s case the following wit¬ 
nesses were introduced, namely, Stephen M. Walter, War¬ 
ren B. Frances, Mr. Litchfield, Sharpe Karper, Colonel John 
R. Hann and Captain Edwin Davis and who testified in 
order as follows: 

Stephen M. Walter stated that he was a Public Relation 
Counsel with offices at 1317 F Street, X. W., Washington, 
D. C. and that he was present at the canteen of the National 
Press Club on November 14,1942, and on which occasion he 
observed the defendant dressed in the uniform of a Captain 
in the United States Army, and the witness further stated 
that he was attracted to the defendant due to the fact that 
the canteen was operated solely for non-commissioned ser¬ 
vice men, and that the defendant appeared too old to be 
wearing the uniform that he had on. He stated that he en¬ 
gaged in conversation with the defendant, and that in re¬ 
ply the defendant advised him that he was desirous of 
meeting the working press, and which statement the de¬ 
fendant later denied having any recollection of. 

Warren B. Frances testified that he was a newspaper cor¬ 
respondent for the Los Angeles Times, and that he was 
present at the National Press Club canteen on November 
14, 1942, and also saw the defendant dressed in a uniform 
of a Captain in the United States Army. He further stated 
that the canteen was operated among other things for the 
purpose of having service men meet celebrities, and that 
he offered the defendant the courtesies of the canteen. 

Mr. Litchfield stated that he was also a Public Re- 
16 lation Counsel, and was present at the National 
Press Club canteen on November 14, 1942, and at 
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which time he saw the defendant dressed in the uniform of 
a Captain in the United States Army but had no conversa¬ 
tion with him at that time. The witness was later recalled 
on rebuttal and testified that he again saw the defendant 
about one week later at the National Press Club canteen 
and at that time questioned him as to his right to wear the 
uniform. 

Sharpe Karper Special Agent for the Federal Bureau of 
Investigation testified that he in company with another 
agent placed the defendant under arrest at the Union Sta¬ 
tion in Washington, D. C. and at which time the defendant 
was attired in civilian clothes; that after presenting his cre¬ 
dentials to the defendant thev all went to defendant’s resi- 
dence at 1617 Rhode Island Avenue, N. W. and upon ar¬ 
rival requested that the defendant turn over his uniform in 
its entirety, and which he did without protest. The uniform 
was then offered in evidence by the Government and iden¬ 
tified by the witness as the uniform that he had received. 
It was in a carton, sealed, and marked for identification. The 
witness further admitted that the defendant at all times 
maintained the position (1) that he was within his rights 
in wearing the uniform; (2) that he was a member of the New 
York Guard and held the rank of Captain in that organization;* 
and (3) that it had become federally recognized and was now the 
New York National Guard. Upon cross examination the wit¬ 
ness was asked whether he had examined the uniform 
and he stated that he had, but upon being asked to in¬ 
spect the insignia “U. S.” on the lapels of the said uni¬ 
form, the witness admitted that he had not previously 
noticed the letters “X. Y.” superimposed on the insignia 
“U. S.” This witness further stated that he was unfamiliar 
with Title 10, Section 1393 of the United States Code, and 
the exceptions thereto providing for the right to wear uni¬ 
forms under certain conditions. On further cross examina- 
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tion the witness stated that Special Agent Fischer of the 
Federal Bureau of Investigation had also worked on 
17 the case, and he thought had signed the warrant for 
the defendant’s arrest, but he did not know where 
he was at this time. 

Colonel John R. Hann, a witness for the prosecution, iden¬ 
tified himself as Chief of the Personnel Division in the Na¬ 
tional Guard Bureau, War Department, Washington, D. C. 
Colonel Hann testified on direct examination that his Di¬ 
vision is charged with the duty of receiving, processing and 
recording all applications for federal recognition by Nation¬ 
al Guard officers, as well as the issuance of appointments as 
reserve officers in the Army of the United States. This 
witness testified that the National Guard is a component of the 
Army of the United States by virtue of the National Defense Act. 
Colonel Hann testified that the process by which an officer 
in the National Guard becomes a reserve officer in the Unit¬ 
ed States Army is substantially as follows: 

(1) The first requisite is status by the individual in the 
State National Guard Organization; 

(2) Application for federal recognition by the individual 
and examination by a board of officers appointed by the 
Secretary of War; 

(3) Tender of federal recognition; and 

(4) Tender of appointment by the President in the Na¬ 
tional Guard of the United States. 

The last mentioned appointment is the individual’s reserve 
commission in the Army of the United States and each fed¬ 
erally recognized officer is given a certificate to show for it. 
All of these steps are matters of record in the Personnel 
Division of the National Guard Bureau. The records of that 
Division, however, do not show that Edward Page Gaston 
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was ever a commissioned officer of the National Guard. De¬ 
fendant, Gaston, has never applied for recognition as a Na¬ 
tional Guard officer, and in the experience of this witness 
no person has ever been a member of the National Guard 
without having his name listed in the records of his 
18 Division. The witness admitted that his records were 
not infallible. 

This witness testified that federal recognition is extended 
to officers in a National Guard Unit on an individual basis. 
Officers are not tendered a blanket federal recognition by 
federal recognition of the State Unit to which they are at¬ 
tached. In this respect the procedure for officers differs 
from that employed in the federal recognition of State 
National Guard Units, for when a State Unit is federally 
recognized all the enlisted men therein, as distinguished 
from the officers, become federally recognized. The records 
of the National Guard Bureau show that the 71st Infantry 
of the New York National Guard was federally recognized 
as the 71st Infantry of the New York National Guard on 
January 30, 1920, but do not show that defendant, Edward 
Page Gaston, was then a member. The records of the 
Bureau also show, by virtue of a certificate of service un¬ 
der New York State seal, that defendant, Gaston, (1) en¬ 
listed in Company “E” of the 71st Infantry as a Private 
on May 15,1918; (2) acquired the statuts of Second Lieuten¬ 
ant, 1st Brigade (Aide) on July 30,1918; (3) became a Cap¬ 
tain on November 25,1918; (4) was put on the State reserve 
list on December 30, 1918; (5) was honorably discharged 
October 11, 1926. The last showing on his record is that 
defendant, Gaston, was a Captain in the 1st Brigade. The 
witness testified that the 1st Brigade was federally recog¬ 
nized on June 27,1922 as the 87th Brigade. The records of 
the National Guard Bureau would show that defendant, 
Gaston, was federally recognized as an officer of the 1st or 
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87th Brigade if such had been the case, but no such record 
exists. The federal regulations governing recognition of 
National Guard officers in 1918 also required officers to make 
special application for recognition even after the individu¬ 
al’s brigade was federally recognized. 

The records of the Division show no application by a 
Edward Page Gaston. 

19 Upon cross examination the witness stated that 
he was a former member of the Missouri National 
Guard and held the rank of Captain and that after joining 
the United States Army in the year 1941, he had advanced 
to the rank of Colonel. The witness produced from his file 
a certificate from the Adjutant General for the State of 
New York showing that the defendant had enlisted as a pri¬ 
vate in Company “E”, 71st infantry regiment, New York 
State Guard on May the 15th, 1918, and that he was subse¬ 
quently appointed a Second Lieutenant, First Brigade, Aide, 
N. Y. S. G., on July 30th, 1918, and later received a commis¬ 
sion as a Captain on November 25, 1918, and was subse¬ 
quently placed on the reserve list with rank of Captain, and 
that he was honorably discharged on October 11, 1926. 

The witness on further cross examination stated that 
when he was a member of the Missouri National Guard that 
he wore on the lapels of his uniform the insignia “U. S.” 
with the letters “M. 0.” super imposed thereon and which 
was the duly designated insignia of the Missouri National 

r 

Guard, and then upon being shown the uniform of the de¬ 
fendant, Edward Page Gaston, and which the Government 
had offered in evidence, and attention more particularly 
being called to the insignia “U. S.” with the letters “N. Y.” 
super imposed thereon, the witness stated that the uniform was 
the same as that worn by a Captain in the New York National 
Guard, and that the insignia “U. S.” with the letters “N. Y.” con¬ 
tained thereon was the correct designation for the New York Na¬ 
tional Guard. 
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The witness upon direct examination was asked by counsel 
for the Government whether an officer of the National Guard 
Unit to which Mr. Gaston originally belonged would be en¬ 
titled to wear the insignia (meaning U. S. w T ith N. Y. super 
imposed) unless he was federally recognized as such an of¬ 
ficer, and his reply was that he did not know. In reply to several 
questions he admitted that he did not wish to be involved in the 
‘“uniform business”. On cross examination when Colonel 
20 Hann was asked if Capt. Gaston in wearing the particular 
uniform offered in evidence by the Government would be 
wearing the uniform of the U. S. Army, his reply was that he 
would be wearing the uniform of the New York National Guard, 
and that the insignia indicated that he was a member of the New 
York National Guard. 

The witness was again asked in substance on cross ex¬ 
amination -whether or not in his opinion, did the defendant 
have the right to wear the uniform that had been shown, 
and w T hich he had identified as a New York National Guard 
Uniform, on occasions of ceremony, and he replied in sub¬ 
stance that he did not know- that he wns going to be called 
upon to answer such a question, but that he did not want the 
record to show that he did not know, and after much deliber¬ 
ation, the witness later stated in answer to the question on 
cross examination as to whether Captain Gaston was au¬ 
thorized to w r ear the particular uniform in question on No¬ 
vember 14, 1942, that “he may—he could have been authorized 
to— wa *t a minute. No.” Still later the witness stated that the 
defendant did not, according to the records, have a right to 
w'ear the uniform he was wearing, and which was in evi¬ 
dence. 

Captain Edwin P. Davis testified that he wms a Captain 
of the United States Army attached to the Adjutant Gen¬ 
eral’s Department. He testified that he is in charge of the 
Record Section, Appointment & Induction Branch, Adjutant 
General’s Office, He is the custodian of the status cards of 
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all appointments of all commissioned officers in the Army 
of the United States. He testified that there was no card 
record for Edward Page Gaston, and that this indicated 
defendant, Gaston, never was appointed as an officer in the 
Federal Military Service. 

The Government then rested and a Motion for Directed 
Verdict was made by the defendant based on the failure of 
the Government to prove the allegations set forth in 
21 the Information and upon which allegations the Gov¬ 
ernment based its charges. The Court after hearing 
argument over-ruled the motion with leave to renew the 
same at the conclusion of the entire case. 

Edward Page Gaston then took the stand in his own de¬ 
fense and his testimony in substance was as follows. The 
witness stated that he was 74 years of age, and was born 
in the State of Illinois. In the year of 1918 on July 30 
he was commissioned as a Second Lieutenant in the New 
York State Guard, 71st Infantry and which was a part of 
the 1st Brigade and that the 1st Brigade was later redesig¬ 
nated as the 87th Brigade; that on December 2,1918 he was 
commissioned as a Captain and on December 30, 1918 he 
was placed on the reserve with rank of Captain. The wit¬ 
ness then stated that he went abroad where he remained for 
a number of years and during which period he spent most 
of his time in London, England. The witness further stated 
that he had served as aide on the staff of the late George R. 
Dyer, Brigadier General, and that while he was out of the 
country the 87th Infantry Brigade, New York on June 27, 
1922 was Federally recognized. The defendant returned 
to the United States some few years later, and at that time 
discovered that he had received an honorable discharge 
signed by C. P. Lenart Lt. Colonel A. G. D. N. Y. N. G. Direc¬ 
tor Personnel Bureau, said discharge bearing date of Octo¬ 
ber 11,1926, and all of which is set forth in Defendant’s Ex- 
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hibit 3. If official notices of said discharge had been di¬ 
rected to the defendant, he stated that he failed to receive 
them due to his numerous changes of address during that 
period. During the world war the witness stated that he 
had served in the capacity of a liaison officer in the New 
York City area and in support thereof introduced in evi¬ 
dence a photostat of a letter from the Honorable Alfred 
Smith, Governor of the State of New York, bearing date of 
January 9, 1919, see Defendant’s Exhibit 5, also a photo¬ 
stat of a letter from the flavor’s Committee, New York Citv 

* ' * 

dated November 26, 1918, see Defendant’s Exhibit 4. 
22 The defendant offered in evidence notices from the 

Reserve Officers’ Association that had been mailed 
to him in envelopes bearing the words War Department 
Organized Reserves, and addressed to the defendant as 
Captain Edward Page Gaston, Inf-Rcs. The foregoing 
were offered in evidence and are identified as Defendant’s 
Exhibits 9 to 11 inclusive, and 13 to 18 inclusive. The de¬ 
fendant further testified that while he later learned that 
he had been dropped from the rolls of the Reserve Officers’ 
Association, still he had never received any official notice of the 
same. The witness further stated that he then joined the 
United States Infantry Association and as proof offered in 
evidence his membership card showing a paid up member¬ 
ship in said association from March, 1943 to February, 
1944, see Defendant's Exhibits 7 and 8, Exhibit 8 being a 
receipted invoice showing the paid up membership as de¬ 
scribed aforesaid. In support of the requirements for 
membership in said association the defendant offered in 
evidence a copy of Article 4, Section 2 of the Constitution 
of said association, Defendant’s Exhibit 6. 

The defendant further testified that during the vear of 
1937 and while he was in New York City he was interviewed 
by an agent from the Federal Bureau of Investigation, and 
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whose name he believed to have been Waleombe. At that 
time he was questioned about the wearing of the uniform on 
a previous occasion, and as result produced all credentials 
and presented them to this agent, and after careful ex¬ 
amination of all credentials produced, the defendant tes¬ 
tified that this agent from the Federal Bureau of Investiga¬ 
tion in substance stated “If I were you I would carefully 
preserve these credentials, evidently there is some mistake” 
and from that date on the defendant testified that he continued to 
wear his uniform with the New York National Guard insignia on 
certain occasions that came within the exceptions as provided for 
in the United States Code. 

On the occasion, November 14, 1942, when the defendant 
appeared at the National Press Club canteen, he stat- 
23 ed that he was dressed in his uniform, and it was the 
same uniform as was offered in evidence by the Gov¬ 
ernment bearing the insignia “U. S.” on the coat lapels 
with the letters “N. Y.” superimposed thereon, and that 
the purpose of his visit was to invite service men to the 
canteen of the Foundry Methodist Church located at 16th & 
P Streets N. W. in this city. The defendant at all times denied 
that he ever represented himself to be a Captain in the United 
States Army or that he had ever held any other such rank in the 
United States Army, but stated at all times that he held the 
rank of a Captain, Reserve, in the New York National 
Guard, and as such had the right to wear the uniform he was 
wearing on occasions of ceremony and in conformity with 
the exceptions to Section 1393 United States Code, Title 
10, and with the bulletin issued by the War Department 
August 14,1942, pages 11 and 12. 

On cross examination the defendant testified that he was 
a member of the Reserve Officers Association, which he 
joined by filling out an application wherein he stated his 
experience and qualifications. Sometime about 1928 the 
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defendant inquired of the New York Adjutant General as 
to his status in the National Guard and was advised that 
his name had been removed from the roster of officers, and 
the defendant had not since been able to rejoin the reserves 
in the New York National Guard. The defendant has never 
appeared before any board of officers appointed by the 
Secretary of War for an examination of his fitness to be¬ 
come a reserve officer; he has never been examined by any¬ 
one; and he has never received a commission as captain sign¬ 
ed by the President. Although he has been a member of the 
Reserve Officers Association, he was dismissed in 1938 on 
account of enmity toward him by officials in high places. The 
defendant admitted that the Reserve Officers Organization 
refused to renew his membership because he was not on 
the War Department list as a reservist or a member of the 
Reserve Corps. He had never received from the National 
Guard Bureau any form or document certifying that 
24 he has been federally recognized as a commissioned 
officer in the National Guard, and he has received no 
serial number as a commissioned officer from the War De¬ 
partment. 

The defendant contended that his membership in the Re¬ 
serve Officers Association and also in the Infantry Associa¬ 
tion is some evidence of his right to wear the uniform of a 
captain in the New York National Guard. 

He admitted that his membership in both of these or¬ 
ganizations was obtained by the process of filling out ap¬ 
plication blanks wherein he supplied statements of his own 
experience and qualifications. 

He bases his right to wear the uniform of his alleged one 
time captaincy in the New York National Guard followed 
by the federalization of the 1st Brigade in 1922. 

The defendant admitted authorship of a letter dated Jan¬ 
uary 29, 1935 bearing his signature and written on the sta- 
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tionery of the United States Army & Navy Club, Inc., Los 
Angeles. This letter was written to the Secretary of "War, 
Washington, D. C., and requested that Mr. Gaston be trans¬ 
ferred to the Auxiliary Service of the American Army. 
Mr. Gaston admitted the receipt of an answer to this letter 
dated August 8, 1935 from the Acting Adjutant General, 
wherein the defendant’s request was refused because there 
was no existing record of membership by the defendant in 
the Officers Reserve Corps of the United States Army. 

The defendant, Gaston, also admitted authorship of a 
letter bearing his signature dated January 1, 1938 under a 
letterhead of the Military & Naval Club, 40 W. 43rd Street, 
New York, addressed to the War Department, Washington, 
D. C., attention of the Adjutant General. In this letter Mr. 
Gaston requested a copy of a letter supposed by him to 
have been sent to him by the War Department in 1935 or 
1936 relative to his status in the Reserve Officers As- 
25 soeiation. Defendant, Gaston, said he thought that 
he had received a reply to this letter bearing date 
January 7, 1938 over the signature of the Acting Adjutant 
General, advising him that the only letter written to him 
was on August 8, 1935 advising that there was no record 
of his past or present membership in the Officers Reserve 
Corps or in the United States Army. 

The defendant also admitted authorship of a letter dated 
October 17, 1938 under a letterhead of the Patriot Guard 
of America, Inc., 505 5th Avenue at 42nd Street, New York 
City, to Franklin Delano Roosevelt, protesting Mr. Gaston’s 
expulsion from the Reserve Officers Association, asserting 
bis right to be considered for membership in the Reserve 
Officers Association and his right to wear the uniform on 
occasion and ceremony. The letter concluded with a de¬ 
mand that this so-called unfair discrimination be adjusted. 
Defendant, Gaston, said he believed that he received a re¬ 
ply from the Office of the Adjutant General, advising him 
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that the Reserve Officers Association is not a Government 
agency, and that membership therein is solely under the 
jurisdiction of that association. The reply concluded with 
these words, “You have never held an appointment in the 
Officers Reserve Corps of the Army and never have had 
any service in any other component of the Army of the 
United States.” 

Thomas Purcell then testified and identified a letter that 
he had written the defendant bearing date of February 23, 
1943 on a War Department letterhead and signed by him¬ 
self as Principal Clerk showing the date the 87th Infantry 
Brigade, New York National Guard as federally recogn¬ 
ized, also showing that the 71st Infantry, New York Na¬ 
tional Guard was part of the 1st Brigade, New York Guard, 
and that it afterwards became the 87th Infantry Brigade. 

Rev. Thomas E. Boorde, pastor of the Anacostia Baptist 
Church testified as to the good character of the defendant, 
as did the Rev. Frederick B. Harris, DD. Chaplain 
26 of the United States Senate and pastor of the Foun¬ 
dry Methodist Church, and which witness further 
stated that the defendant went to the National Press Club 
Canteen on the occasion complained of and on other occa¬ 
sions with his approval and consent to invite service men 
to the canteen of the Foundry Methodist Church. A fur¬ 
ther character witness, Mrs. Cate Caperton also testified 
as to the good character of the defendant, and her testi¬ 
mony concluded the defendant’s case. The motion for a 
directed verdict was again made by the defendant and 
which was a renewal of the motion made at the end of the 
Government’s case, and it was again over-ruled by the 
Court. Notwithstanding a full and complete charge by the 
Court to the Jury covering all the issues in detail, the Jury 
deliberated approximately 20 minutes and returned a ver¬ 
dict of “Guilty.” The defendant then filed motions for 
.indsrment non obstante and for a new trial, and which were 
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denied, and sentence then pronounced. Tlie defendant then 
filed notice of this appeal and his bond was allowed to re¬ 
main in the amount of $500.00. 

Approved by the Court this 17 day of June, 1943. 

(Signed) GEORGE D. NEILSON, 

Judge Municipal Court for the 
District of Columbia, Criminal Division. 


Opinion of the Municipal Court of Appeals for the 
District of Columbia. 

31 Before Richardson, Chief Judge, and Cayton and 
Hood, Associate Judges. 

RICHARDSON, Chief Judge: Defendant was tried upon 
an information charging that he “not being an officer or 
enlisted man of the United States Army, did wear the duly 
prescribed uniform of a Captain in the United States 
Army; and two ‘U. S.’ insignias on coat lapels, Captain’s 
bars on shoulders, against the form of the statute 1 in such 
case made and provided.” 

Trial was by jury; defendant was found guilty and judg¬ 
ment entered, from which this appeal is prosecuted. 

It was admitted that on the date charged and on a prior 
occasion defendant was present at the “canteen” conduct¬ 
ed by the National Press Club for the entertainment of ser¬ 
vice men, and on these occasions wore a uniform similar in 
all respects to that of a captain in the United States 

32 Army, except that upon the insignia “U. S.” on the 
collar lapel, there were superimposed the letters 

“NY.” The letters “U. S.” were 7/16th of an inch in 
height; the letters “NY” 3/16th of an inch. The defense 
was that the uniform, with the distinguishing letters super¬ 
imposed on the insignia, was that of the New York Na¬ 
tional Guard, not that of the United States Army; that 


1 U. S. Code, Title 10, Sec. 1393, see infra. 
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while the New York National Guard is included in “The 
Army-of the United States” 2 it is not a part of the “United 
States Army” as that term is used in the statute, and that 
the wearing of its uniform was not unlawful. 

Defendant entered the New York State Guard as a pri¬ 
vate May 15, 1918. He was commissioned second lieute¬ 
nant on July 30, 1918. On November 25, 1918, he received 
a commission as captain. On December 30, 1918, he was 
placed on the state reserve list, from which he was honor¬ 
ably discharged on October 11, 1926. 

On June 27, 1922, the New York State Guard was fed¬ 
erally recognized and became a unit of the National Guard. 
Thereby the enlisted personnel automatically became mem¬ 
bers of the National Guard organization; but officers were 
required to make individual applications for federal recog¬ 
nition and to submit to examination by a board of officers 
appointed by the Secretary of War. If approved, formal 
commissions were issued and their names entered on the 
records of the Personnel Division of the National Guard 
Bureau of the War Department. Defendant did not make 
application, did not receive a commission, and his name 
has not at any time appeared upon the register of National 
Guard officers. 


I 

Section 1393, Title 10, U. S. Code (National Defense Act 
of June 3, 1916, Section 125) makes it unlawful for any 
person 

“not an officer or enlisted man of the United States 
Army, Navy, Marine Corps, or Coast Guard, to wear 
the duly prescribed uniform of the United States 
Army, Navy, Marine Corps or Coast Guard, or any 
distinctive part of such uniform, or a uniform any 


1 U. S. Code, Title 10. Sec. 1, see infra. This only applies to “the National 
Guard while in the service of the United States.” 


19 


33 part of which is similar to a distinctive part of the 
duly prescribed uniform.’’ 

It contains the following exception: 

“Provided, That the foregoing provision shall not be 
construed so as to prevent officers or enlisted men 
of the National Guard from wearing, in pursuance 
of law and regulations, the uniform lawfully pre¬ 
scribed to be worn by such officers or enlisted men of 
the National Guard.” 

After excepting under stated conditions members of cer¬ 
tain organizations, and instructors and members of cadet 
corps of public high schools and universities, the statute 
further provides: 

“That the uniforms worn by officers or enlisted men 
of the National Guard, or by the members of the mili¬ 
tary societies or the instructors and members of the 
cadet corps referred to in the preceding proviso shall 
include some distinctive mark or insignia to be pre¬ 
scribed by the Secretary of War or the Secretary of 
the Navy to distinguish such uniforms from the uni¬ 
forms of the United States Army, Navy, Marine Corps, 
and Coast Guard: And provided further, That the 
members of the military societies and the instructors 
and members of the cadet corps hereinbefore men¬ 
tioned shall not wear the insignia of rank prescribed 
to be worn by officers of the United States Army, Navy, 
Marine Corps, or Coast Guard, or any insignia of rank 
similar thereto.” 

“The Army of the United States” as defined in Section 
1 of the National Defense Act of 1916 (U. S. Code, Title 10), 
“shall consist of the Regular Army, the National Guard of 
the United States, the National Guard while in the service 
of the United States, the Officers’ Reserve Corps, the Or¬ 
ganized Reserves, and the Enlisted Reserve Corps.” 

To avoid confusion or misunderstanding Congress has 
specifically defined the meaning of the terms here employed 
to designate these several component parts of the 

34 Army, each of which is established as a separate en- 
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tity. 3 “National Guard” as used in the Act refers to the 
state organization as distinguished from the “National 
Guard of the United States.” (Sec. 71; U. S. Code, Title 
32, Sec. 4b) 

Pursuant to the concluding clause of Section 1393 requir¬ 
ing that uniforms worn by officers of the National Guard 
“shall include some distinctive mark or insignia to be pre¬ 
scribed by the Secretary of War * * # to distinguish such 
uniforms from the uniforms of the United States Army ” 
(italics supplied) the Secretary promulgated Army Regu¬ 
lation 600-35, paragraph 24, which, after prescribing for 
the Army an insignia for collar and lapel of block letters 
“U. S. 7/16 inch in height,” continues: “To designate 
officers of the Federally recognized National Guard the 
letters forming the abbreviation of the name of the State, 
as prescribed in paragraph 64, 3/16 inch in height super¬ 
imposed on the ‘U. S.’ ” 

Whether Sec. 1393, referring to the “duly prescribed 
uniform of the United States Army” indicated the “Regu¬ 
lar Army” or the “Army of the United States” is immate¬ 
rial, for the uniforms of both, including insigna, are iden¬ 
tical. 4 

The proviso whereby the restriction on wearing the Army 
uniform should not be construed to prevent officers of the 
National Guard wearing the uniform of that organization 
“in pursuance of law and regulations,” makes it evident 
that Congress contemplated that the wearing by a Na¬ 
tional Guard officer of his uniform, although it bore a dis- 

* 

’The various units of the Army of the United States are defined in the fol¬ 
lowing sections of the U. S. Code: Regular Army. T. 10, Sec. 3: National 
Guard of the United States, T. 32. Sec. 4b(tO, National Guard (State"). T. 
32. Sec. 4b(a) Organized Reserves, T. 10. Sec. 341: Officers’ Reserve Corps. 
T. 10. Sec. 351, and Enlisted Reserve Corps. T. 10, Sec. 421. 

* See Army Regulations, No. 600-40. par. 20a. 41a and b. These regulations 
cover “officers of the National Guard in Federal sendee” and members of 
the Officers’ Reserve Corps and Organized Resen-es. 
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tinctive mark, without this saving clause could be a viola¬ 
tion of the law. To hold otherwise would render the ex¬ 
ception unnecessary and meaningless. 

To have the benefit of this proviso defendant must have 
been an officer of the National Guard. His contention that 
he was such an officer is based upon his status as an officer 
on the reserve list of the New York State Guard when 
that organization was federalized in 1922. He attacks the 
validity of the honorable discharge in 1926, claiming that 
he left the United States after he was placed on the 
35 . reserve list in 1918, and remained abroad until after 
the date of his discharge; that he was not officially 
notified of his discharge or the proceedings incident there¬ 
to. Shortly thereafter he returned and then discovered 
that the action had been taken. The necessity for notice 
w’as not shown, and it has been held that military status 
is governed by rules of military and not civil law; that 
due process does not require an officer to be given an op¬ 
portunity to be heard upon the matter of his discharge. 5 
In the absence of evidence of irregularity it will be pre¬ 
sumed that all conditions necessary to the performance of 
this official act were fulfilled.® 

In our opinion, however, the regularity of defendant’s 
discharge is not important. There was testimony by officers 
of the National Guard Bureau, War Department, that the 
recognition of a state guard organization as a unit of the 
National Guard of the state did not automatically adopt its 
officers or confer on them the status of commissioned offi¬ 
cers in the National Guard without application and federal 
recognition. An examination of the pertinent legislation 
(Title 32, United States Code) and the National Guard 
Regulations issued by authority of the President pursuant 

* V. S. ex rel. Crcary v. Weeks. 259 U. S. 336. 

* Lewis v. United States, 279 U. S. 63 (73) ; Proctor & Gamble Co. v. Coe, 68 
App. D. C. 246, 96 F. 2d 518. 
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thereto, verifies this testimony, leaving no doubt of appel¬ 
lant’s lack of status as a National Guard officer. 

Section 4b, Title 32, U. S. Code, defines the National 
Guard of the several states as that portion of the organized 
militia 

“Federally recognized as provided in this title and 
organized, armed, and equipped in whole or in part at 
Federal expense and officered and trained under para¬ 
graph 16, Section 8, Article I, of the Constitution.” 

Section 9 requires that the National Guard of any state 
include such officers and enlisted men, corresponding to 
those of the regular army “as may be authorized by the 
Secretary of War.” 

Section 17 follows: 

“The President shall make all necessary rules and 
regulations and issue such orders as may be neees- 
36 sary for the thorough organization, discipline, and 
government of the militia provided for in this title.” 

Section 111 of the same title provides that: 

“Persons commissioned as officers of the National 
Guard after June 4, 1920, shall not be recognized as 
such under any of the provisions of this title unless 
they shall have been selected from the following 
classes, and shall have taken and subscribed to the 
oath of office prescribed in Section 112 of this title.” 

Under the authority of Section 17, supra , National Guard 
regulations have been issued by the Secretary of War. Ilis 
acts in this respect, being non-judicial, are the acts of the 
President. 7 While the appointment of militia officers is a 
function of the state, paragraph 4 of National Guard Reg¬ 
ulations No. 20, titled “Commissioned Officers” provides: 

“These appointees, however, will not be considered 
officers of the National Guard in the sense of the Na¬ 
tional Defense Act until they have been federally rec¬ 
ognized.” 


Scott \\>Carr:c, 196 U. S. 100: Union Pac. R. Co. v. Mitchell. 208 F. 469. 
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Paragraph 9, conforming to the U. S. Code requirement, 
provides that an appointment is not complete until the 
officer has executed the prescribed oath of office which must 
be sent “to the chief of the National Guard Bureau with 
the officer’s request for federal recognition.’’ 

Sections 21 and 22 provide for federal recognition, which 
is defined as “the action of the War Department in ac¬ 
knowledging and recording that officers of the National 
Guard have met the qualifications and requirements pre¬ 
scribed by the National Defense Act” and is not complete 
“until granted by the War Department.” The precise 
method of securing federal recognition by a commissioned 
officer of the National Guard is set out in Section 23, and 
the basis of action by the chief of the National Guard Bu¬ 
reau on his application is stated. Physical, moral and pro¬ 
fessional tests which must precede approval are prescribed 
in Section 25. The scope of the examination is covered by 

Sections 34-43. 

37 The National Guard Bureau was established as a 

branch of the War Department by authority of Con¬ 
gress 8 and its records were properly admitted to establish 
the fact that defendant had not applied for federal recog¬ 
nition, had not taken the oath of office, had not been exam¬ 
ined as required, and had not been approved by the chief 
of the National Guard Bureau. Nor did he claim that any 
of these steps had been taken. He was, therefore, never an 
officer of the New York National Guard “within the mean¬ 
ing of the National Defense Act” and did not come within 
the exception accorded National Guard officers by the pro¬ 
viso to Section 1393. 


* U. S. Code, Title 32, Sec. 171. 
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n 

We are unable to accept defendant’s theory that because 
the uniform he wore was that of the New York National 
Guard, in that to the complete uniform of a captain of the 
United States Army the letters “NY” were superimposed 
on the insignia he cannot be charged with wearing the 
“duly prescribed uniform of the United States Army.” 
That letters have been added, so small in size and so placed 
that they may only be noted by a close observer, does not 
change the basic fact that it was the uniform, complete in 
every prescribed detail, the wearing of which is made un¬ 
lawful. The statute does not forbid wearing the prescribed 
uniform “without additions or distinguishing marks.” 
The prohibition is absolute. 


m 

The information is not limited to the charge that defend¬ 
ant wore “the duly prescribed uniform of a captain in the 
United States Armv” but in addition “and two ‘U. S.’ in- 
sigmas on coat lapels, captain’s bars on shoulders.” This 
it charged “against the form of the statute in such case 
made and provided.” 

The statute, supra , makes it unlawful to wear the duly 
prescribed uniform of the IT. S. Army “or any distinctive 
part of such uniform, or a uniform any part of which is 
similar to a distinctive part of the duly prescribed uni¬ 
form.” 

We have held that where an information charges several 
acts, each of which constitutes a violation of a stat- 
3.9 ute, proof of any one violation is sufficient to sustain 
a judgment of conviction.® 

'Carpenter v. District of Columbia, Mun. App. T). C. 32 A. 2nd 251. 71 W. L. 

R. 6S0. 
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It is clear from the testimony of the witnesses, and the 
uniform worn by defendant, which in its entirety was of¬ 
fered in evidence, that the shoulder bars worn by defend¬ 
ant were those of a captain in the U. S. Army. 

Section 25 of Army Regulations 600-35, prescribes the in¬ 
signia of grade. The eighth item is.as follows: “Captain. 
—Two silver bars each % inch in width and 1 inch in length. 
Bars to be *4 inch apart.” 

Insignia defining the rank of an officer is a part of the pre¬ 
scribed army uniform, as much so as the insignia “U. S.” 
over which the controversy chiefly centered. In our opin¬ 
ion a captain’s bars conforming to the specifications of army 
regulations are a distinctive part of that uniform. 

In U. S. v. Krakoiver, 2 Cir., 86 F. 2d 111, it was held that 
wearing the prescribed buttons on overalls was a violation 
of Section 1393. And in a recent case, U. S. v. Herting, D. 
C. S. D. Fla., 38 F. Supp. 607, defendant, a second lieuten¬ 
ant of infantry in the Maryland State Guard, was found 
guilty of a violation of the statute in wearing his uniform 
as an officer of.the state guard, which, the opinion states,, 
was in part similar to a distinctive part of the army uni¬ 
form. The opinion does not designate the distinctive part 
involved, but in the report of this case found at page 164, 
Bull. Judge Advocate General April, 1943, the case is cited 
as follows: 

“Defendant was prosecuted for wearing distinctive 
parts of the uniform of the United States Army. 

* • • Held: The gold bars of a second lieutenant are 
a distinctive part of the uniform of the United States 
Army.” 



In 1935, defendant on his own representation of his quali¬ 
fications, became a member of the Reserve Officers ’ Asso- 
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ciation. His membership was terminated in 1938 because 
he was not on the War Department list as a member of the 
Reserve Corps. Thereafter he joined the U. S. In- 
39 fantrv Association. These facts, with notices re¬ 
ceived by him from the Office of Organized Reserves, 
War Department, during the period of his membership in 
the Reserve Officers’ Association were offered by him as 
admissions or circumstantial evidence of his status as a re¬ 
serve officer. They were admitted without objection and 
their weight, if any, was for the jury. 

Nothing in the record, other than may be implied from 
wearing the uniform, indicates that defendant intended to 
impersonate or represent himself as an officer of the Army. 
He is seventy-four years of age. His presence at the “can¬ 
teen” was not for personal gain but to invite service men 
to a “canteen” conducted by a local church. Under these 
circumstances the sentence imposed, to serve ninety days 
and to pay a fine of $150, or to serve an additional ninety 
days in default of the latter, seems rather severe. But this 
is a matter wholly within the discretion of the trial judge 
who, in determining the sentence, has available to him mat¬ 
ters not usually incorporated in the record on appeal. The 
penalty imposed, being within the limits prescribed by law, 
is not subject to appellate control. 

A firmed. 


Motion to Stay Mandate. 

Comes now the appellant, Edward Page Gaston, by his at¬ 
torney, P. Bateman Ennis, and moves this Honorable Court 
to stay its mandate in the above entitled cause pending ap¬ 
pellants’ petition to the United States Court of Appeals 
for the District of Columbia for allowance of an appeal in 
said cause. 

(Signed) P. BATEMAN ENNIS, 
Attorney for Appellant, 


27 


Service of copy of the foregoing Motion acknowledged 
this 30th day of October, 1943. 

JOHN P. BURKE, 

Assistant United States Attorney. 


Form 8 

THE MUNICIPAL COURT OF APPEALS 
for the District of Columbia. 

November 2, 1943. 

The following action was this day taken by the Court in 
Case No. 102 

Gaston v. U. S. 

Motion to stay mandate—granted. 

C. NEWELL ATKINSON, Clerk. 


UNITED STATES COURT OF APPEALS 
for the District of Columbia. 


Edward Page Gaston, 

Petitioner , 

v. 

United States, 

Respondent, 


No. 8624. 


Petition for Allowance of an Appeal 

Petition is hereby made by Edward Page Gaston for the 
allowance of an appeal from the judgment of the Municipal 
Court of Appeals for the District of Columbia entered on 
the 26th day of October, 1943, in a cause entitled, Edward 
Page Gaston v. United States, No. 102 in said Municipal 


I 
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Court of Appeals, in favor of the United States against 
said Edward Page Gaston. 

P. BATEMAN ENNIS, 

844 Shoreham Building, 
Washington, D. C., 

Attorney for Petitioner. 


Service of copy of the foregoing Petition acknowledged 
this 1 day of November, 1943. 

(s) JOHN P. BURKE, 

Assistant United States Atty. 


Service of copy of the attached NOTICE OF APPEAL 
is hereby acknowledged. 

(Signed) JOHN B. DIAMOND, 

Assistant United States Atty. 


Petition for Allowance of Appeal from the Municipal 
Court of Appeals for the District of Columbia, 

Case No. 102. 
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ORDER. 
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peal from the judgment of the Municipal Court of Appeals 
for the District of Columbia entered October 26, 1943, in 
this cause, and of the argument of counsel thereupon had, 
it is, 

ORDERED by the Court that an appeal in this cause be, 
and it is hereby, granted. 

Per curiam. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 8624 

Edward Page Gaston, appellant 
v. 

United States, appellee 


APPEAL FROM TEE MUNICIPAL COURT OF APPEALS FOR TEE 

DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 

Section 125 of the National Defense Act of June 3, 1916, 39 
Stat. 216, as amended, 10 U. S. C. § 1393, prohibits the unau¬ 
thorized wearing of service uniforms in the following terms: 

Except as provided in section 1028b of this title, it 
shall be unlawful for any person not an officer or enlisted 
man of the United States Army, Navy, Marine Corps, or 
Coast Guard, to wear the duly prescribed uniform of the 
United States Army, Navy, Marine Corps, or Coast 
Guard, or any distinctive part of such uniform, or a uni¬ 
form any part of which is similar to a distinctive part of 
the duly prescribed uniform of the United States Army, 
Navy, or Marine Corps: Provided, That the foregoing 
provision shall not be construed so as to prevent officers 
or enlisted men of the National Guard from wearing, in 
pursuance of law and regulations, the uniform lawfully 
prescribed to be worn by such officers or enlisted men of 
the National Guard; * * * Provided further, That 
the uniforms worn by officers or enlisted men of the 
National Guard, * * * shall include some distinc¬ 
tive mark or insignia to be prescribed by the Secretary 

(l) 
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of War * * * to distinguish such uniforms from 
the uniforms of the United States Army, * * * 

Section 1028b of Title 10, United States Code, referred to in 
the foregoing statute as an exception, reads as follows: 

All persons who have served honorably in the Army 
of the United States during war shall, when not in the 
active military service of the United States, be entitled 
to bear the official title and upon occasions of cere¬ 
mony to wear the uniform of the highest grade held by 
them during their war service. 

Appellant, however, nowhere claims the benefit of this par¬ 
ticular exception, probably because the New York State 
Guard, in which he appears to have served at a time while the 
United States was at war, is no part of the Army of the United 
States as the latter term is defined by statute, 10 U. S. C. sec. 
2, App. 14. 

Appellant was convicted on an information which charged 
that he “* * * not being an officer or enlisted man of the 
United States Army, did wear the duly prescribed uniform of a 
Captain in the United States Army; and two U. S. insignias on 
coat lapels, Captain’s bars on shoulders against the form of 
the statute, etc” (Appellant’s App. 4). 

Three witnesses, Stephen M. Walter, Warren B. Frances, 
and a Mr. Litchfield, testified that on November 14, 1942, ap¬ 
pellant appeared at the National Press Club canteen for serv¬ 
icemen attired in the uniform of a captain in the United States 
Army (Appellant’s App. 5). 

A uniform identified by Special Agent Harper, F. B. I., as one 
turned over to the agent by appellant at the time of the lat¬ 
ter’s arrest, was introduced in evidence, and was shown to 
have attached the lapel insignia “U. S.” with letters “NY” 
superimposed (Appellant’s App. 6). Colonel Hann testified 
that the uniform, with the insignia attached, was the same as 
that worn by a captain in the New York National Guard (Ap¬ 
pellant’s App. 9). 

It appears that appellant’s service record consists of one¬ 
time membership in the New York Guard, wherein he en¬ 
listed as a private on May 15, 1918, in Co. “E”, 71st Infan- 
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try, acquired the status of 2d Lieutenant on July 30, 1918, 
became a Captain December 30, 1918, was placed on the State 
reserve list December 30, 1918, and was honorably discharged 
on October 11, 1926 (Appellant’s App. 8). Appellant ad¬ 
mitted that in 1926 his name was removed from the roster of 
officers in New York and that since that time he has been un¬ 
able to rejoin the reserves of the New York National Guard 
(Appellant’s App. 14). 

Colonel Hann, Chief of the Personnel Division, National 
Guard Bureau, War Department, Washington, D. C., testified 
that appellant had never, according to his records, been fed¬ 
erally recognized as an officer in the National Guard, and, in 
fact, had never applied for such federal recognition (Appel¬ 
lant’s App. 7-8). Captain Davis, in charge of the Record 
Section Appointment and Induction Branch, Adjutant Gen¬ 
eral’s office, testified that his records failed to show that ap¬ 
pellant ever was appointed as an officer in the Federal military 
service (Appellant’s App. 10-11). 


STATUTES AND REGULATIONS INVOLVED 


As these are somewhat voluminous they are set out in the 
appendix. 


ISSUES INVOLVED 


1. Does the presence of official insignia prescribed to dis¬ 
tinguish the uniform of a federally recognized National Guard 
officer from other components of the Army of the United States 
constitute a fatal variance from an allegation in an information 
that the uniform worn was the duly prescribed uniform of an 
officer in the United States Army? 

2. Did appellant establish his right to wear the uniform of 
a federally recognized National Guard officer? 

3. Did the information in this case charge the offense in the 
conjunctive or merely add descriptive matter? 


SUMMARY OF ARGUMENT 


I 

a. The basic uniform worn by federally recognized National 
Guard officers is the uniform prescribed for officers in the Regu¬ 
lar Army. The sole distinguishing mark is the presence of 
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minute initials indicating state origin superimposed on the 
“U. S.” lapel insignia standard for all officers. Sans such dis¬ 
tinguishing mark the uniform is that duly prescribed for officers 
in the Regular Army, and the presence of such distinguishing 
mark is not a material variance from an allegation that the 
uniform worn was that duly prescribed for officers in the United 
States Army. 

b. The term “United States Army” as used in the prohibitory 
statute and the information is, literally, without definition. 
By statute the military establishment of the United States is 
defined as the Army of the United States, the components of 
which include the Regular Army, the National Guard of the 
United States, the National Guard while in the service of the 
United States, the Officers Reserve Corps, etc. Unless the 
term “United States Army” as used in Sec. 1393 is referred to 
the term “Army of the United States” it is without meaning 
and the statute would be ineffective. It should be referred 
to that term rather than to the term “Regular Army.” If it 
is so referred, then proof that the uniform worn was that of a 
federally recognized National Guard officer satisfies an allega¬ 
tion that it was the uniform duly prescribed for an officer in 
the United States Army because federally recognized National 
Guard officers are, either as officers of the National Guard or 
of the Officers Reserve Corps, component individuals in the 
Army of the United States. 


II 

Appellant has failed to show that he comes within any ex¬ 
ception to Sec. 1393. He does not claim the benefit of Sec. 
102S b, excepting the wearing of the uniform on occasions of 
ceremony by honorably discharged service men who saw duty 
in time of war in the Army of the United States. His claim 
to being entitled to wear the uniform as a reserve officer not 
on active duty, pursuant to Army Regulation 600-40, para¬ 
graph 20 b (1) is not tenable. Although he was once a mem¬ 
ber of the New York Guard, that fact does not make him a 
Reserve officer in the Army of the United States. He has 
never attempted to get a commission as a federally recognized 
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National Guard officer and his name does not appear on any 
roster of commissioned officers in the Army of the United 
States. 

Ill 

Even if there was a material and fatal variance between the 
allegation that the uniform worn was that duly prescribed for 
an officer in the United States Army and the proof that it was 
the same as that prescribed for a federally recognized National 
Guard officer the conviction should be sustained. The statute 
prohibits wearing not only the duly prescribed uniform but 
any distinctive part thereof. The information charged not 
only the wearing of the duly prescribed uniform but also “and 
two ‘U. S.’ insignias on coat lapels, Captain’s bars on shoulders 
against the form of the statute, * * *” This effectively 
charged in the conjunctive the wearing of distinctive parts of 
the duly prescribed uniform of the United States Army, an 
alternative way of committing the offense. Appellant was 
thereby compelled to establish his right to wear the “U. S.” 
insignia or captains’ bars or to stand convicted. 

ARGUMENT 

I 

a. The uniform worn by appellant was the uniform of a cap¬ 
tain in the United States (Regular) Army despite the 
presence of insignia denoting a federally recognized Na¬ 
tional Guard officer 

Appellant contends that because there was present on his 
uniform a small insignia with the letters “NY” superimposed 
on the letters “U. S.” he was not wearing the uniform of a cap¬ 
tain in the United States Army. It is assumed, in connec¬ 
tion with this subdivision of argument, that by “United States 
Army” appellant refers to the “Regular Army” as defined in 
Sections 2 and 3 of Title 10, U. S. Code (Appendix 14). Colonel 
Hann testified that the uniform in evidence, which contained 
such insignia, was “the same as” the uniform of a captain in 
the New York National Guard. But aside from the initials 
“NY” superimposed on the initials “U. S.” the uniform is also 
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the uniform of a captain in the Regular Army. As to this 
argument of appellant the Municipal Court of Appeals said: 

We are unable to accept defendant’s theory that be¬ 
cause the uniform he wore was that of the New York 
National Guard, in that to the complete uniform of a 
captain of the United States Army the letters “NY” 
were superimposed on the insignia, he cannot be charged 
with wearing the “duly prescribed uniform of the United 
States Army.” That letters have been added, so small 
in size and so placed that they may only be noted by a 
close observer, does not change the basic fact that it was 
the uniform, complete in every prescribed detail, the 
wearing of which is made unlawful. The statute does 
not forbid wearing the prescribed uniform “without 
additions or distinguishing marks.” The prohibition is 
absolute (Appellant’s App. 24). 

Failure to prove that the exact insignia charged was worn 
without addition or subtraction does not detract from the fact 
that it was proven that the uniform was worn. In the regu¬ 
lations of the Army prescribing the proper uniforms, the only 
provision for distinguishing officers of the federally recognized 
National Guard is Army Regulation (AR) 600-35, paragraph 
24b (1). Paragraph 24 is entitled “Insignia for collar and lapel 
of coat.” Subparagraph a refers to Generals and Chiefs of 
Staff, and subparagraph b refers to “Other officers. Army 
nurses, and warrant officers.” Paragraph 24b (1) reads as 
follows: 

U. S.—The block letters “U. S.” 7/16 inch in height, 
each letter to be followed by a period. To designate 
officers of the federally recognized National Guard the 
letters forming the abbreviation of the name of the 
State, as prescribed in paragraph 64. 3/16 inch in height 
superimposed on the “U. S.” 

Paragraph 64 of AR 600-35 provides that State abbreviations 
for National Guard insignia shall be all capitals with no periods. 
Figure 12 of AR 600-35 shows the proper collar and lapel 
insignia for a federally recognized New York National Guard 
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officer. Paragraph 24b (1) of AR 600-35 carries out the man¬ 
date of Sec. 1393 of Title 10, which provides as follows: 

That the uniforms worn by officers or enlisted men of 
the National Guard * * * shall include some dis¬ 
tinctive mark or insignia to be prescribed by the Sec¬ 
retary of War * # * to distinguish such uniforms 

from the uniforms of the United States Army, * * * 

A federally recognized National Guard officer, such as would 
be authorized to wear the insignia “U. S.” with “NY” superim¬ 
posed is also a reserve officer in the Army of the United States 
by virtue of Sec. 355 of Title 10, U. S. C., which provides as 
follows: 

All persons appointed officers in the National Guard 
of the United States are reserve officers and shall be 
commissioned in the Army of the United States. 

Appellant’s contention is that he is such a reserve officer. Ref¬ 
erence to the appropriate regulation shows that reserve officers 
wear the same uniform as officers in the Regular Army. AR 
600-40. paragraph 20, provides as follows: 

Officers’ Reserve Corps.—a. Except as otherwise 
prescribed, a Reserve officer on active duty will wear the 
uniform, including insignia, prescribed for officers of the 
Regular Army. 

b. (1) Reserve officers not members of the Regular 
Army, hot on active duty and within the limits of the 
United States or its possessions, may wear the uniform 
on occasions of military ceremony, at social functions 

and informal gatherings of a military character, 

« * * 

Another paragraph of AR 600-40, paragraph 41a, provides: 

Reserve officers and officers of the National Guard in 
Federal service will wear the same insignia as officers 
of the Regular Army. # * * 

Appellant claims the benefit of 20b (1), supra , as a reserve offi¬ 
cer not on active duty. Obviously the uniform referred to 
therein is the uniform mentioned in 20a, which is “the uni¬ 
form, including insignia, prescribed for officers of the Regular 
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Army.” By claiming the benefit of 20b (1) appellant must 
concede that he wore the uniform prescribed for officers of the 
Regular Army. 

The conclusion to be drawn is that, notwithstanding his use 
of the insignia “U. S.” with “NY” superimposed, appellant 
was wearing the uniform of a captain in the Regular Army. 

b. The term “United States Army” as used in Sec. 1393 of Title 
10 includes the National Guard and, consequently, proof 
that appellant wore the uniform of a captain in the New 
York National Guard satisfied the allegation of the informa¬ 
tion that he wore the uniform of a captain in the United 
States Army 

It will be noted that the statute, Sec. 1393 of Title 10, 
U. S. C., uses the term “United States Army.” It forbids 
“* * * any person not an officer or enlisted man in the 

United States Army * * * to wear the duly prescribed 

uniform of the United States Army * * *” The informa¬ 
tion used the same term “United States Army,” following the 
statute. 

However, the term “United States Army” does not designate 
any particular component of the military establishment. Ap¬ 
pellant probably believes that the term “United States Army” 
has a definite meaning and refers to the standing military es¬ 
tablishment, but that is not so. The permanent military 
establishment of the United States is termed the “Regular 
Army” and is a component of the Army of the United States. 
Sec. 2, Title 10, United States Code, defines the composition 
of the Army of the United States as follows: 

The Army of the United States shall consist of the Reg¬ 
ular Army, the National Guard of the United States, 
the National Guard while in the service of the United 
States, the Officers’ Reserve Corps, the Organized Re¬ 
serves, and the Enlisted Reserve Corps. 

Sec. 3 of Title 10, U. S. C., defines the Regular Army as follows: 

The Regular Army is the permanent military estab¬ 
lishment, which is maintained both in peace and war 
according to law. 
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It is plain, therefore, that the term “United States Army” 
used in Sec. 1393, does not have the meaning for which appel¬ 
lant contends. As there is, literally, no “United States 
Army,” some meaning must be supplied, and appellee submits 
that the closest approximation, and the one intended, is “Army 
of the United States,” as used in Sec. 2 of Title 10. If this con¬ 
struction be put on the term “United States Army” then the 
term includes the National Guard of the United States and 
the National Guard while in the service of the United States, 
for as may be seen from Sec. 2, supra, both as components of 
the Army of the United States. It would then follow that a 
uniform prescribed for a federally recognized National Guard 
officer would be the uniform prescribed for an officer in the 
United States Army. 

The following illustration of usage of terms by the War 
Department is persuasive in support of this contention, show¬ 
ing, as it does, official use of the term “United States Army” 
to comprehend all the federal military establishment: 

General Orders, No. 73 

War Department, 
Washington, August 7, 1918. 

1. This country has but one army—The United 
States Army. It includes all the land forces in the serv¬ 
ice of the United States. Those forces, however raised, 
lose their identity in that of The United States Army. 
Distinctive appellations, such as the Regular Army, Re¬ 
serve Corps, National Guard, and National Army, here¬ 
tofore employed in administration and command, will 
be discontinued, and the single term, The United States 
Army, will be exclusively used. 

***** 

(320, A. G. O.) 

By order of the Secretary of War: 

Peyton C. March, 

Official: General, Chief of Staff. 

H. P. McCain, 

The Adjutant General. 

General Orders No. 73 is republished in Military Law 
and Wartime Legislation (1919), at page 613. 
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II 

Appellant failed to establish his right to wear the uniform 
under any exception to Sec. 1393 

Appellant does not claim the benefit of the exception made 
by Sec. 1028b of Title 10 for honorably discharged members of 
the Army of the United States who served in time of war. He 
relies on AR 600-40, paragraph 20b (1) regulating use of the 
uniform by reserve officers not on active duty. However, he 
is not such a reserve officer. 

His service record consists of the following: 

Enlisted as private, Co. “E”, 71st infantry regiment, 
New York State Guard on May 15, 1918; appointed 2d 
Lieutenant, First Brigade, Aide, N. Y. S. G., on July 
30,1918; commissioned Captain on November 25,1918; 
placed on reserve list with rank of Captain on Dec. 30, 
1918; honorably discharged October 11. 1926 (Appel¬ 
lant’s App. 8). 

The New York Guard is part of the active militia of New 
York State mobilized whenever the National Guard of that 
State is drafted or called into Federal service. Officers are 
appointed by the Governor.' The New York Guard is de¬ 
mobilized when the National Guard is returned to its former 
status and officers of the New York Guard rendered surplus 
by such demobilization may be placed on the state reserve list 
(Thompson’s Consolidated Laws of New York, Military Law 
Sec. 40 (App. 19)). Such “home guards” were said to be au¬ 
thorized in time of war by inference from legislation by Congress 
authorizing the Secretary of War to furnish equipment to 
home guards, although not part of the National Guard as 
established by Congress. Opinion of the Judge Advocate Gen¬ 
eral, October 13, 1917 (Military Law and Wartime Legislation 
(1919), p. 689). 

The State reserve list consists of commissioned officers who 
have served in the active militia of New York and who have 
been honorably discharged or rendered surplus. (Thompson’s 
Cons. Laws of New York, Military Law, Sec. 77 (App. 21 
Commissioned officers on the State reserve list are. by statutory 
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definition, included in the national guard of the State of New 
• York (Id. Sec. 30 (App. 18)). 

It would appear that at one time appellant was possessed of 
the first prerequisite to federal recognition as an officer in the 
national guard, i. e., status in the state national guard (Title 32, 
U. S. C. (National Guard), sec. Ill (Qualifications for officers) 
(App. 17)). However, even that status w*as terminated by his 
discharge in 1926. Appellant progressed no further toward 
acquiring status in the federal military establishment. He was 
next required to apply for federal recognition and to take an 
examination for fitness (32 XJ. S. C. sec. 113 (App. 18)) (Exam¬ 
ination for commissions). Appellant admittedly never applied 
for federal recognition, never appeared before any examining 
body, never took the required oath, and never was tendered an 
appointment by the President (Appellant’s App. 14). He ad¬ 
mittedly has been unable to rejoin the reserves in the New 
York National Guard. 1 His claim rests entirely on the embryo 
status acquired in 1918, which he has never advanced any 
further. 

The records of the National Guard Bureau failed to disclose 
that appellant was ever granted federal recognition. Although 
the 71st Infantry in which he orginally enlisted was federally 
recognized on January 30, 1920, the records do not show that 
appellant was then a member (Appellant’s App. 8). This, of 
course, is consistent with the fact that he had theretofore been 
placed on the reserve list. 

The records of the Adjutant General of the Army do not dis¬ 
close any record of appellant as a commissioned officer in the 
Army of the United States (Appellant’s App. 10-11). 

Appellant’s memberships in the Reserve Officers Association 
and Infantry Association, which he stresses as circumstantial 

1 What reserve appellant refers to is not clear. It has been seen that he 
was placed on the State reserve list originally, and that by State law the 
State reserve list is a part of the State national guard. However, the 
National Defense Act of 1916 also established a National Guard Reserve, 39 
Stat. 202, but this category was omitted in the amendatory legislation of 
1933, $ 15. 4S Stat. 159, 32 U. S. C. § 131. There is also the Officers Reserve 
Corps, the Organized Reserves, and the Enlisted Reserve Corps (10 U. S. C. 
$ 2. App. 14). 
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evidence, were admittedly obtained on the strength of infor¬ 
mation supplied by appellant himself. 

Ill 

The information effectively charged in the conjunctive 
alternative ways of committing the offense 

The information charged that appellant “* * * did 

wear the duly prescribed uniform of a Captain in the United 
States Army; and two U. S. insignias on coat lapels, Captain’s 
bars on shoulders against the form of the statute, * * 

The statute prohibits unauthorized wearing of * * the 
duly prescribed uniform of the United States Army, * * * 
or any distinctive part of such uniform, or a uniform any part 
of which is similar to a distinctive part of the duly prescribed 
uniform of the United States Army, * * *” 

Appellant contends that the averments of wearing “U. S.” 
insignia and Captain’s bars are descriptive only of the alleged 
duly prescribed uniform. However, the semicolon and the 
conjunction “and” intervening between the phrase alleging the 
wearing of the duly prescribed uniform and the allegedly de¬ 
scriptive matter would seem to indicate an intent to charge the 
offense in the conjunctive. The information having alleged 
that the uniform worn was that duly prescribed for a Captain 
in the United States Army it would have been simply re¬ 
dundant to describe such uniform by reference to the insignia 
of rank because the presence of insignia of rank was essential 
to establish that the uniform was that of a captain. Stripped 
of insignia of rank the uniforms of all officers are the same, 
except that a General and Chief or former Chief of Staff may 
prescribe such uniform for himself as he chooses (AR 600-35, 
paragraph 5 (App. 23)). 2 

The allegation, then, that appellant did wear “U. S.” in¬ 
signia and Captain’s bars actually stated facts which showed 
that he wore distinctive parts of the duly prescribed uniform 

*A11 officers other than Generals and Chiefs of Staff are to wear the 
'*U. S.” insignia on collar and coat lapel (AR 600-35. paragraph 24b (1), 
supra, page 6). The insignia of grade for captain is two silver bars each 
% inch in width and 1 inch in length. Bars to be % inch apart (AR 
600-35, paragraph 25 (8)). (App. 24.) 
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of a Captain, an offense by the statute without regard to 
whether the entire ensemble was that of an officer in the Regu¬ 
lar Army or an officer in the New York National Guard. It 
was not necessary that the information state the theory upon 
which the pleader relied. If the facts pleaded can be referred 
to the statute the information is sufficient ( United States v. 
Nickerson, 17 How. (U. S.) 204. 211). Where the statute 
provides alternative ways of committing the offence and the 
complaint charges them in the conjunctive proof of any one 
of the alternative ways will sustain a conviction ( Turner v. 
United States, 57 App. D. C. 39, 16 F. (2d) 535; cf. Powers v. 
United States, 75 U. S. App. D. C. 371, 128 F. (2d) 300). 

The Municipal Court of Appeals held that insignia defining 
rank is a part of the prescribed army uniform, and said: 

Insignia defining the rank of an officer is a pa^*t of the 
“prescribed army uniform, as much so as the insignia 
U. S.” over which the controversy chiefly centered. In 
our opinion a captain’s bars conforming to the specifi¬ 
cations of army regulations are a distinctive part of 
that uniform. 

In United States v. Herting, (S. D. Fla., 1943), 48 F. Supp. 
607, defendant had been wearing the uniform of a lieutenant 
in the Maryland State Guard. He wore it in Florida and was 
prosecuted there under Sec. 1393. The Court apparently held 
that the insignia of rank on the shoulder was a violation of the 
statute, as the opinion read: 

* * * the wearing of the bar on the shoulder of the 

uniform conflicts with the provisions of said Section 
1393, the same being the concluding part of the last 
paragraph of said section. 

CONCLUSION 

The judgment should be affirmed. 

Edward M. Curran, 

United States Attorney. 
Charles B. Murray, 

John B. Diamond, 

John P. Burke, 

Asst. U. S. Attorneys. 


Title X, United States Code 

* * # • * 

Sec. 2. Composition of Army of United States. 

The Army of the United States shall consist of the Regular 
Army, the National Guard of the United States, the National 
Guard while in the service of the United States, the Officers’ 
Reserve Corps, the Organized Reserves, and the Enlisted Re¬ 
serve Corps (June 3, 1916, ch. 134, sec. 1, 39 Stat. 166; June 
4, 1920, ch. 227, subch. I, sec. 1, 41 Stat. 759; June 15, 1933, 
ch. 87, sec. 1,48 Stat. 153). 

Sec. 3. Regular Army defined. 

The Regular Army is the permanent military establishment, 
which is maintained both in peace and war according to law 

(Apr. 22,1898, ch. 187, sec. 3,30 Stat. 361). 

* * * * * 

Sec. 1028b. Persons serving in Army during war; right to 
use of wartime title; right to wear uniform of wartime grade. 

All persons who have served honorably in the Army of the 
United States during war shall, when not in the active mili¬ 
tary service of the United States, be entitled to bear the offi¬ 
cial title and upon occasions of ceremony to wear the uniform 
of the highest grade held by them during their war service 

(June 21,1930, ch. 563, sec. 2,46 Stat. 793). 

• * * * * 

Sec 1393. Protection of the uniform. 

Except as provided in section 1028b of this title, it shall be 
unlawful for any person not an officer or enlisted man of the 
United States Army, Navy, Marine Corps, or Coast Guard, to 
wear the duly prescribed uniform of the United States Army, 
Navy, Marine Corps, or Coast Guard, or any distinctive part 
of such uniform, or a uniform any part of which is similar to 
a distinctive part of the duly prescribed uniform of the United 
States Army, Navy, or Marine Corps: Provided, That the fore¬ 
going provision shall not be construed so as to prevent officers 
. (14) 
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or enlisted men of the National Guard from wearing, in pur¬ 
suance of law and regulations, the uniform lawfully prescribed 
to be worn by such officers or enlisted men of the National 
Guard; nor to prevent members of the organization known 
as the Boy Scouts of America, or the Naval Militia, or such 
other organizations as the Secretary of War or the Secretary 
of the Navy may designate, from wearing their prescribed uni¬ 
forms ; nor to prevent persons who in time of war have served 
honorably as officers of the United States Army, Navy, Marine 
Corps, or Coast Guard, Regular or Volunteer, and whose most 
recent service was terminated by an honorable discharge, 
muster out, or resignation, from wearing, upon occasions of 
ceremony, the uniform of the highest grade they have held by 
brevet or other commission in such Regular or Volunteer serv¬ 
ice; nor to prevent any person who has been honorably dis¬ 
charged from the United States Army,' Navy, Marine Corps, 
or Coast Guard, Regular or Volunteer, from wearing his uni¬ 
form from the place of his discharge to his home, within three 
months after the date of such discharge; nor to prevent the 
members of military societies composed entirely of honorably 
discharged officers or enlisted men, or both, of the United States 
Army, Navy, Marine Corps, or Coast Guard. Regular or Vol¬ 
unteer, from wearing, upon occasions of ceremony, the uniform 
duly prescribed by such societies to be worn by the members 
thereof; nor to prevent the instructors and members of the 
duly organized cadet corps of a State university, State college, 
or public high school offering a regular course in military in¬ 
struction from wearing the uniform duly prescribed by the 
authorities of such university, college, or public high school for 
wear by the instructors and members of such cadet corps; nor 
to prevent the instructors and members of the duly organized 
cadet corps of any other institution of learning offering a regu¬ 
lar course in military instruction, and at which an officer or 
enlisted man o fthe United States Army, Navy, Marine Corps, 
or Coast Guard, is lawfully detailed for duty as instructor in 
military science and tactics, from wearing the uniform duly 
prescribed by the authorities of such institution of learning 
for wear by the instructors and members of such cadet corps; 
nor to prevent civilians attendant upon a course of military or 
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naval instruction authorized and conducted by the military or 
naval authorities of the United States from wearing, while in 
attendance upon such course of instruction, the uniform author¬ 
ized and prescribed by such military or naval authorities for 
wear during such course of instruction; nor to prevent any per¬ 
son from wearing the uniform of the United States Army. Navy. 
Marine Corps, or Coast Guard, in any playhouse or theater or 
in moving-picture films while actually engaged in representing 
therein a military or naval character not tending to bring dis¬ 
credit or reproach upon the United States Army. Navy. Marine 
Corps, or Coast Guard: Provided, further . That the uniforms 
worn by officers or enlisted men of the National Guard, or by 
the members of the military societies or the instructors and 
members of the cadet corps referred to in the preceding proviso 
shall include some distinctive mark or insignia to be prescribed 
bv the Secretary of War or the Secretarv of the Navy to dis- 
tinguish such uniforms from the uniforms of the United States 
Army. Navy. Marine Corps, and Coast Guard: And provided 
further, That the members of the military societies and the 
instructors and members of the cadet corps hereinbefore men¬ 
tioned shall not wear the insignia of rank prescribed to be worn 
by officers of the United States Army. Navy. Marine Corps, 
or Coast Guard, or any insignia of rank similar thereto. 

Any person who offends against the provisions of this section 
shall, on conviction, be punished by a fine not exceeding $300, 
or by imprisonment not exceeding six months, or by both such 
fine and imprisonment: Provided, That hereafter, upon the dis¬ 
charge or furlough to the reserve of an enlisted man. all uniform 
outer clothing then in his possession, except such articles as 
he may be permitted to wear from the place of termination of 
his active service to his home, as authorized by this section, 
will be retained for military use: Provided further, That upon 
the release from Federal service of an enlisted man of the 
National Guard called as such into the service of the United 
States, all uniform outer clothing then in his possession shall 
be taken up and accounted for as property issued to the 
National Guard of the State to which the enlisted man belongs, 
in the manner prescribed by section 49 of Title 32: And Pro¬ 
vided further, That when an enlisted man is discharged other- 
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wise than honorably, all uniform outer clothing in his posses¬ 
sion shall be retained for military use, and, when authorized by 
regulations prescribed by the Secretary of War or the Secretary 
of the Navy, a suit of citizen’s outer clothing to cost not ex¬ 
ceeding $15 may be issued to such enlisted man: And Provided 
further , That officers and members of the National Homes 
(Veterans Administration) may. regardless of the preceding 
provisions of this section, wear such uniforms as the Secretary 
of War or the Secretary of the Navy may authorize (June 3, 
1916, ch. 134. sec. 125, 39 Stat. 216; Aug. 29, 1916, ch. 418, 
sec. 1, 39 Stat. 649; July 9, 1918, ch. 143. subch. XVII, sec. 10, 
40 Stat. 891; June 4, 1920. ch. 228, sec. 8. 41 Stat. S36; July 3, 
1926, ch. 7S1.44 Stat. 891; July 3. 1930, ch. 863, 46 Stat, 1016) 

Title XXXII. United States Code 

***** 

Chapter 7.— Commissioned Officers. 

Sec. 111. Qualifications for officers. 

Persons commissioned as officers of the National Guard after 
June 4. 1920. shall not be recognized as such under any of the 
provisions of this title unless they shall have been selected from 
the following classes, and shall have taken and subscribed to 
the oath of office prescribed in section 112 of this title; officers 
or enlisted men of the National Guard; officers, active or 
retired, reserve officers, and former officers of the Army, Navy, 
or Marine Corps, enlisted men and former enlisted men of the 
Army, Navy, or Marine Corps who have received an honorable 
discharge therefrom; graduates of the United States Military 
and Naval Academies; and graduates of schools, colleges, uni¬ 
versities, and officers’ training camps, where they have received 
military instruction under the supervision of an officer of the 
Regular Army who certified their fitness for appointment as 
commissioned officers; and for the technical branches or Staff 
Corps and departments, such other civilians as may be 
specially qualified for duty therein (June 3, 1916, ch. 134, sec. 
74, 39 Stat. 201; June 4, 1920, ch. 227, subch. I, sec. 41, 41 
Stat. 781). 

* * * * * 
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Sec. 113. Examinations for commissions. 

The provisions of this title shall not apply to any person 
hereafter appointed as an officer of the National Guard unless 
he first shall have successfully passed such tests as to his phys¬ 
ical, moral, and professional fitness as the President shall 
prescribe. The examination to determine such qualifications 
for appointment shall be conducted by a board of three com¬ 
missioned officers appointed by the Secretary of War from the 
Regular Army or the National Guard of the United States, or 
both. The examination herein provided for may be held 
prior to the original appointment or promotion of any individ¬ 
ual as an officer or warrant officer, and if the applicant has been 
found qualified he may be issued a certificate of eligibility by 
the Chief of the National Guard Bureau, wdiich certificate, in 
the event of appointment or promotion within two years to the 
office for which he was found qualified, shall entitle the holder 
to Federal recognition without further examination, except 
as to his physical condition. 

Upon being federally recognized such officers and warrant 
officers may be appointed in the National Guard of the United 
States (June 3, 1916, ch. 134, sec. 75, 39 Stat. 202; June 15, 
1933, ch. 87, sec. 12,48 Stat. 158). 

Thompson’s Consolidated Laws of New York (1939) 

MILITARY LAW 

***** 
ARTICLE II—THE NATIONAL GUARD 

Sec. 30. Composition and strength. —The national guard 
of the state shall consist of general officers of the line, the sev¬ 
eral staff corps and departments as prescribed in tables of 
organization of the United States army or for the national 
guard. The officers and enlisted men on the retired list, reserve 
list and in the national guard reserve, the organizations forming 
the national guard at this date, such others as may be organized 
hereafter and such persons as are enlisted and commissioned 
therein. The governor shall have power to alter, divide, an¬ 
nex, consolidate, disband or reorganize any organization, de¬ 
partment or corps and create new organizations, department 
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or corps when required by the provisions of this chapter or 
whenever in his judgment the efficiency of the state forces will 
be thereby increased, and he shall have power to change the 
organization of any organization, department or corps or to 
create new organizations, departments, or corps so as to con¬ 
form to any organization, system of drill or instruction now 
or hereafter prescribed by the laws of the United States for 
the organization of the national guard and for that purpose 
the number of the officers and noncommissioned officers of 
any grade in any organization, department or corps may be 
increased or diminished and the grades of such officers and non¬ 
commissioned officers may be altered to the extent necessary 
to secure such conformity provided that no organization of the 
national guard, members of which shall be entitled to and shall 
have received compensation under the act of congress approved 
June three, nineteen hundred and sixteen, as amended, shall 
be disbanded without the consent of the president, nor with¬ 
out such consent, shall the commissioned or enlisted strength 
of any such organization be reduced below the minimum that 
shall be prescribed therefor by the president, and provided 
further that the assignment of organizations of the federally 
recognized national guard to divisions, brigades, and other 
tactical units shall be made in accordance with the provisions 
of the act of congress approved June three, nineteen hundred 
and sixteen, as amended. The governor shall have power to 
fix and from time to time to alter the maximum and minimum 
number of enlisted men which shall form part of any organiza¬ 
tion, department, or crops within the limitations fixed by the 
act of congress approved June three, nineteen hundred and six¬ 
teen, as amended. The aggregate forces of the national guard 
in time of peace, fully armed, uniformed and equipped, shall 
be not less than ten thousand enlisted men (L. 1909, c. 370; 
L. 1916, c. 564, sec. 1; L. 1917, c. 644, sec. 5; L. 1921, c. 588, 

sec. 9; L. 1924, c. 114, sec. 8), 

* * - # * * 

ARTICLE II-A—THE NEW YORK GUARD 

Sec. 40. Organization. —Whenever the national guard shall 
be drafted or called into the service of the United States to the 
extent of not less than seventy-five per centum thereof, the New 
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York guard shall be organized for active duty, and shall be con¬ 
tinued during the absence of the national guard. The New 
York guard shall be organized and governed as prescribed by 
this article and by such rules and regulations as may be prom¬ 
ulgated from time to time pursuant to the provisions of the 
military law. Except as otherwise provided by this article, 
all of the provisions of the military law and regulations in 
respect to the national guard shall apply to the New York 
guard. Upon the release from the service of the United States 
of the officers and enlisted men of the national guard they 
shall resume their membership in the active militia. The 
commissioned officers shall thereupon resume their commis¬ 
sions in the national guard in the grades held by them when 
drafted or called into the service of the United States or in 
any higher grade which they may have attained while in such 
service, and the enlisted men shall continue to serve in the 
national guard until the dates upon which their enlistments 
entered into prior to their draft or call would have expired if un¬ 
interrupted by such federal service. Enlisted men shall resume 
the grades held by them when drafted or called into the service 
of the United States or any higher grade which they may have 
attained while in such service. So far as practicable the offi¬ 
cers and men thus released from the service of the United States 
shall be returned to their former organizations. Officers and 
enlisted men of the New York guard, eligible for commission or 
enlistment in the national guard, may, with their consent, be 
commissioned or enlisted therein, and those rendered surplus 
may. in the discretion of the governor, be discharged or placed 
upon the State reserve list. When the national guard shall 
have been returned to its former status as herein provided, the 
governor shall, in orders, designate a date upon which the New 
York guard shall be discontinued (L. 191S. c. 239; L. 1921, c. 
588, sec 12). 

Sec. 41. Commissioned officers.—All officers in the New York 
guard shall be appointed and commissioned by the governor 
in his discretion subject to the requirements and conditions 
prescribed by the military law in respect to officers of the 
national guard, provided that in time of war or other emergency 
the requirements of the military law in respect to existing rank 
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or service, prior military service and previous examination may 
be suspended by order of the governor, and provided further 
that officers on the state reserve list may be assigned by the 
governor in his discretion, to active duty with the New York 
guard in their respective grades and capacities with the same 
powers and authority as if appointed and commissioned in the 
New* York guard, and shall be relieved of said duty and re¬ 
turned to the reserve list upon the termination of the war or 
other emergency, or earlier in the discretion of the governor. 
Officers appointed and commissioned shall not be disqualified 
for their respective commissions by the termination of the war 
or other emergency during the period of which they were ap¬ 
pointed. The form of oath to be taken by commissioned offi¬ 
cers of the New York guard shall be prescribed in regulations. 
All of the provisions of the military law and regulations in re¬ 
spect to commissioned officers of the national guard or of the 
active or organized land forces of the state shall apply to com¬ 
missioned officers of the New York guard, except as otherwise 
prescribed by this article (L. 1918, c. 239; L. 1934, c. 84). 

***** 

ARTICLE IV—COMMISSIONED OFFICERS OF THE 

NATIONAL GUARD 

* * * * * * 

Sec. 77. State reserve list. —There shall be a reserve list for 
commissioned officers who have served in the active militia. 
This list shall include those commissioned officers who are law¬ 
fully carried on the reserve list at the date this act takes effect 
and such others as may be placed thereon in accordance with 
the provisions of this chapter. Any officer of the active militia 
may be placed by the governor on the reserve list on his own 
request approved by his intermediate commanding officer upon 
acceptance of his resignation from the active militia. Any 
person who has served as a commissioned officer in the active 
militia, or as a commissioned officer of the army, navy, or ma¬ 
rine corps of the United States, and who has been honorably 
discharged therefrom may be commissioned and placed upon 
the reserve list by the governor with the highest rank previ¬ 
ously held by him after such examination as the governor may 
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prescribe. Any officer hereafter placed upon the reserve list 
who has served in the active militia of this state or in the army, 
navy, or marine corps of the United States, or in two or more 
of such services combined, for a period of at least twenty-five 
years may, with the approval of the commanding officer of the • 
national guard or naval militia, as the case may be, be com¬ 
missioned by the governor upon the reserve list in one grade 
higher than the highest grade held by him in such active serv¬ 
ice. In computing such* period of service, service as an en¬ 
listed man shall be counted as well as service as an officer. The 
time spent on the reserve list shall not be credited to an officer 
in the computation of seniority, pay, length of service, or the 
privileges and exceptions pertaining thereto, except that the 
time during which he is detailed to active duty by the governor 
may be so credited. The provisions of this chapter relative to 
the resignation, retirement, dismissal, and discharge of com¬ 
missioned officers of the active militia, including discharge on 
the findings of a board of examination, shall be applicable to 
officers on the reserve list. Officers of the active militia who 
shall be rendered surplus by reduction or disbandments of 
their organization or by the abolishing of their office or in any 
manner provided by this chapter, unless transferred to the na¬ 
tional guard reserve, shall be withdrawn from active service 
and placed upon the reserve list or, upon his own application, 
may, with the approval of the governor, be discharged. The 
governor may, upon the recommendation of the commanding 
officer of the national guard or of the naval militia, respec¬ 
tively, detail officers on the reserve list for active duty, in which 
case they shall rank in their grade from the date of such detail, 
and the governor may return them to the reserve list at his 
discretion. At any time during which the New York guard 
is organized for active duty pursuant to article two-a of this 
chapter, all officers on the reserve list shall be subject to as¬ 
signment to active duty therewith for such periods and sub¬ 
ject to such regulations as the governor may prescribe. No 
officer on the reserve list shall be detailed to active duty for 
more than ninety days unless he has passed the examination 
prescribed for the office to perform the duties of which he is 
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detailed (L. 1909, c. 371.; L. 1911, c. 284; L. 1914, c. 191; L. 1915, 
c. 460; L. 1916, c. 568, sec. 5; L. 1917, c. 644, sec. 13; L. 1919, 
c. 406; L. 1921, c. 588, sec. 17; L. 1925, c. 147; L. 1934, c. 83). 

Army Regulations AR 600-35 
PERSONNEL 
Prescribed Service Uniform 
Section II 

VARIOUS ARTICLES OF CLOTHING 

Par. 5. Application of regulations ^contained, in this sec¬ 
tion —Except as otherwise specifically prescribed, the regula¬ 
tions contained in the following paragraphs of this section 
apply to. and only to, articles for officers, Army nurses when 
applicable, warrant officers, and contract surgeons. All arti¬ 
cles of uniform for wear by the General of the Armies, the Chief 
of Staff, and former Chiefs of Staff are such as each may pre¬ 
scribe for himself. 

* * * * * 

Section III 
INSIGNIA 

« 

* * * * * 

Par. 24. Insignia for collar and lapel of coat.— a. General of 
the Armies of the United States, Chief of Staff, former Chiefs 
of Staff, and generals. —Insignia will be such as they may pre¬ 
scribe. 

6. Other officers, Army nurses, and warrant officers. —(1) 
U. S. —The block letters “U. S.” Vie inch in height, each let¬ 
ter to be followed by a period. To designate officers of the 
Federally recognized National Guard the letters forming the 
abbreviation of the name of the State, as prescribed in para¬ 
graph 64, % 6 inch in height superimposed on the “U. S.” 

# * * * * 

Par. 25. Insignia of grade.— a. Officers (see fig. 14). 

« * * * * 
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(8) Captain .—Two silver bars each % inch in width and 
1 inch in length. Bars to be % inch apart. 

* * * * * 

Par. 64. State abbreviations for insignia for National 

Guard. —Abbreviations to be all capitals with no periods. 

* * * * * 


AR 600-40 
PERSONNEL 

WEARING OF THE SERVICE UNIFORM 



Section II 


yARtpUS-CLAS^Ks OF PERSONNEL 



Par. 20. Officers’ Reserve Corps — a. Except as otherwise 
prescribed, a Reserve officer on active duty will wear the uni¬ 
form, including insignia, prescribed for officers of the Regular 
Army. 

b. (1) Reserve officers not members of the Regular Army, 
not on active duty, and within the limits of the United States 
or its possessions, may wear the uniform on occasions of mili¬ 
tary ceremony, at social functions and informal gatherings of 
a military character, and when engaged in the military in¬ 
struction of a cadet corps or similar organization, or when re¬ 
sponsible for the military discipline at an educational institu¬ 
tion. Such Reserve officers may also wear the uniform when 
attached to an organization for target practice, when visiting 
a military station for participation in military drills or exer¬ 
cises, or when assembled for the purpose of instruction. 


* 


Section IV 
INSIGNIA 

Par. 41. General. — a. Reserve officers and officers of the 
National Guard in Federal service will wear the same insignia 
as officers of the Regular Army. * * * 
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